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FINAL IMPACT: THE TREATY OF LISBON AND THE FINAL PROVISIONS OF THE 

TREATY ESTABLISHING THE EUROPEAN COMMUNITY AND THE TREATY ON 

EUROPEAN UNION

Gavin Barrett 1

Abstract: Some of the most important stipulations in the foundational treaties of the 
European Union – which are also known as the Treaty on European Union, and (at 
least for now) the Treaty Establishing the European Community - are to be found in 
their so-called final provisions. If and when the Treaty of Lisbon comes into force, 
these ‘final provisions’ will be amended so as to facilitate the introduction of some 
highly significant reforms. Among the resulting reforms will be (1) the express 
conferring of legal personality on Union, (2) the introduction of procedures for 
amending the constitutive treaties, (3) the facilitation of member states which wish to 
leave the union, (4) the expansion of the role of the Court of Justice and (5) the 
amendment of the so-called ‘flexibility’ clause. The purpose of this paper is to 
examine the nature of these highly significant envisaged amendments. The prospect of 
the coming into force of at least one of them (the introduction of a treaty amendment 
procedure) has already played a prominent role at the time of writing in the debate on 
whether or not Ireland should ratify the Treaty of Lisbon itself.

INTRODUCTION

The legal foundation of the European Union resides largely, although not exclusively, 
in two international treaties, the Treaty Establishing the European Community of 
1957 (which is often colloquially referred to as the Treaty of Rome) and the Treaty on 
European Union of 1992. Both Treaties have been amended and updated on several 
occasions on a somewhat ad hoc basis by subsequent treaties up to now. Both are now 
to be more extensively and comprehensibly amended by the Treaty of Lisbon, signed 
on 13 December 2007 - which, however, will come into force only if ratified by all of 
the member states. 

The Treaty of Lisbon itself is a lengthy document. (The version published in the 
Official Journal - which includes attached Protocols and Declarations - runs to 271 
pages.) Its broad aim is to seek to introduce a wide range of reforms to the European 
Union aimed broadly at improving the organisation, rendering it more effective and, 
in some respects, to improve its democratic legitimacy and answerability.

The purpose of this paper is not to consider the full gamut of reforms introduced by 
the Treaty of Lisbon, but rather to examine briefly a limited number of some of the 

1 Senior Lecturer and President’s Research Fellow, School of Law, University College Dublin, Visiting 
Scholar, Institut des Hautes Études Européennes, Université Robert Schuman, Strasbourg. Readers 
should note that in this analysis, references made to article numbers in both the Treaty on European 
Union and the Treaty on the Functioning of the European Union refer to the final such numbers—in 
other words, they take into account the renumbering which is to be effected by Art. 5(1) of the Treaty 
of Lisbon.
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most important changes. Our aim may be described as follows: some of the most 
important stipulations in both the European Community Treaty and the Treaty on 
European Union are to be found in their so-called final provisions. This paper seeks to 
provide a brief analysis of the impact of the Treaty of Lisbon on these provisions. 
There are of course other important provisions in the foundational Treaties which are 
to be amended by the Treaty of Lisbon in significant respects. It is not the task of this 
paper to examine these, however. 

The most significant amendments effected by the Treaty of Lisbon to the Final 
Provisions of the Treaty on European Union are four in number: (1) the conferring of 
legal personality on the European Union; (2) the alteration of the steps required to be 
taken in order to amend the Treaties in the future; (3) provision being made for the 
possibility of member states leaving the Union and (4) the expansion of the 
jurisdiction of the European Court of Justice.2

The most significant amendment effected by the Treaty of Lisbon to the General and 
Final Provisions of the EC Treaty (or, as it is to be renamed, the Treaty on the 
Functioning of the European Union 3) is (5) the amendment of the so-called 
‘flexibility’ clause. 

All five of these amendments are discussed in the text that follows. The extent of 
analysis in a paper of this length must obviously be limited. However, it is hoped to 
shed some light at least on some of the constitutional implications of the various 
changes to the Treaties’ final provisions. Thus, for example, as will be seen, the view 
is expressed that one amendment (that conferring a right of withdrawal from the 
Union) is of considerable significance as regards the question of whether the Union is 
to be considered a federal or confederal entity. Another (the ending of various limits 
on the jurisdiction of the European Court of Justice) will be of considerable 
significance from the perspective of the protection of individual rights. Other 
amendments (those introducing new amendment procedures for the Treaties, and 
altering the flexibility clause) are looked at with reference to the question of whether 
they involve a substantive significant alteration in the relationship between member 
states and the European Union.

1. THE CONFERRING OF LEGAL PERSONALITY ON THE EUROPEAN UNION

The new Art. 47 of the Treaty on European Union 4 will provide simply that “the 
Union shall have legal personality”.5 This is a significant, but not revolutionary step. 

2 I.e, insofar as effected by the removal from the Final Provisions of the Treaty on European Union of 
the restrictions in this regard which have been found there up to now
3 See Article 2(1) of the Treaty of Lisbon.
4 To be inserted by Art. 1(55) of the Treaty of Lisbon.
5 Overall, the net effect of the changes which the Treaty of Lisbon will bring about may be explained as 
follows: in the wake of the coming into force of the Treaty of Lisbon, the legal personalities of the 
European Union and the European Community will be fused into one (i.e., that of the European Union), 
by virtue of the coming into force of Art. 47 of the Treaty on European Union, expressly conferring 
legal personality on the Union, and the repeal of Art. 281 of the EC Treaty, which has heretofore 
conferred legal personality on the European Community. The European Atomic Energy Community, in 
contrast, will continue to retain its own separate legal personality. 
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The Treaty on European Union has in any case for long implicitly conferred legal 
personality on the European Union: an international organisation can only conclude 
international agreements if it has legal personality – and Art. 24 of the existing Treaty 
on European Union confers power on the Union to conclude international agreements 
both in the common foreign and security policy field and in the field of police and 
judicial cooperation in criminal matters.6

The main advantage of expressly conferring legal personality on the union is the 
procedural one that it will facilitate the conclusion by the European Union of 
agreements in all areas in which it has competence.7 Other consequences will include 
giving the Union a clearer profile for the Union vis-à-vis both its own citizens and 
third States.8

2. THE ALTERATION OF THE PROCEDURES FOR AMENDING THE TREATIES

The Treaty of Lisbon to the Final Provisions of the Treaty on European Union also 
alters the procedures for amending the constitutive Treaties, which are at present set 
out in Art. 48 of the Treaty on European Union.9 Under Art. 48 in its present form,
any Member State Government or the Commission is entitled to submit proposals to 
the Council for the amendment of the Treaties. If the Council, after consulting the 
European Parliament and, where appropriate, the Commission,10 then delivers an 
opinion in favour of calling an intergovernmental conference 11 such a conference is 
convened for the purpose of determining by common accord the amendments to be 
made to those Treaties. The amendments then enter into force after being ratified by 
all the Member States in accordance with their respective constitutional requirements.
Overall, the existing procedure differs only slightly from what international law 
would require in any case were there no Art. 48.12 In practice, implementing its 
requirements is a lengthy, drawn-out process, too cumbersome to be used every time a 
technical provision in the treaties needs to be amended and otherwise lacking both 
transparency and (arguably) sufficient democratic input and control. 

The new ‘amendment procedure’ set out in a new Art. 48 seeks to address such 
difficulties. It will replace the old single-lane road for treaty change with a four-track 
procedure for treaty amendment. In the first place (constituting, it might be said, the 

6 In the latter respect, by virtue of Art. 38 of the Treaty on European Union. (See most recently in this 
regard A. Sari, “The Conclusion of International Agreements by the European Union in the Context of 
the ESDP” (2008) 57 ICLQ 53.) Art. 24 has existed in its present form since the coming into force of 
the Treaty of Amsterdam in May 1999.
7 I.e., and not merely those in the limited fields covered to date by Art. 24 of the Treaty on European 
Union.
8 It should be added that the mere conferring of legal personality on the European Union alone does not 
provide any answer to the question of the legal nature of the European Union, since a variety of entities 
varying from international organisations to confederal and federal entities have enjoyed such status.
9 Art. 1(56) of the Treaty of Lisbon substitutes the entire text of the current Art. 48 of the Treaty on 
European Union with a view to setting out a new method – or rather, new methods – for amending the 
Treaties in the future.
10 The European Central Bank is also required to be consulted in the case of institutional changes in the 
monetary area.
11 I.e. a conference of representatives of the governments of the member states.
12 In international law, a treaty between states is amended by the agreement of a subsequent contrary 
Treaty.
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slow track) there will be the so-called “ordinary revision procedure” 13 - which is to be
the main or solemn procedure for amending the Treaty. The new ‘ordinary’ procedure 
will be like the present Art. 48 procedure – but with some additions designed to 
address concerns about its opaqueness. Secondly, there will be three separate so-
called “simplified revision procedures”.14 Each of these “simplified revision 
procedures” constitutes an effort to provide an accelerated procedure compared to the 
rather lumbering ‘ordinary’ amendment process - regarded as too cumbersome for 
technical amendments.

The existing Art. 48 is doubly respectful of state sovereignty in that it imposes a 
requirement that all amendments to the Treaties be agreed upon unanimously, and 
then accepted by their national parliaments.15  None of the new procedures proposed 
under the Treaty of Lisbon deviate in substance from this double-unanimity 
requirement. As will be seen, all three of the simplified revision procedures are 
notable for their effective maintenance of a power to veto Treaty amendments not 
only in the hands of all member states but also on the part of national parliaments. 

The Proposed Ordinary Revision Procedure

The proposed ordinary revision procedure is an enhanced and extended form of the 
existing Art. 48 procedure. Under it, the process of revision of the Treaties will take 
place in four steps. First – as under the existing Art. 48 - any member state 
Government or the Commission will be able to submit to the Council proposals for 
the amendment of the Treaties.16 So too, and for the first time, however, will be the 
European Parliament.17 This is an upgrade of this institution’s role: Parliament,
although it has influenced and stimulated Treaty reform in the past, has never had the 
capacity to initiate it formally.  

The proposals will then be submitted to the European Council by the Council and 
national Parliaments have to be notified of them.18 Again, this represents some 
change. Neither the European Council nor national parliaments had any explicit role 
under the original version of Art. 48, although it can scarcely be doubted that heads of 
State and Government – who are members of the European Council 19 - kept a close 
eye on the process of Treaty reform. Of course, national parliaments would always 
have been involved later in the process of ratification, but their being made aware of 
the initial proposals – even if this is a limited level of involvement – certainly 
represents an improvement in terms of openness and democratisation.20

13 Art. 48(1) to be inserted by Art. 1(56) of the Treaty of Lisbon.
14 Ibid..
15 I.e., via the requirement that amendments be ratified by each member state in accordance with its 
constitutional procedures.
16 The member states were careful at Lisbon to stipulate that proposals might, inter alia, serve either to 
increase or to reduce the competences conferred on the Union in the Treaties. This stipulation, 
however, merely highlights something which has always been true in any case of Treaty reform 
initiated under Art. 48. 
17 See generally Art. 48(2) to be inserted by Art. 1(56) of the Treaty of Lisbon.
18 Art. 48(2) as inserted by Art. 1(56) of the Treaty of Lisbon.
19 Togther with the President of the Commission. See Art. 4 of the Treaty on European Union as it 
presently stands.
20 See for a general study of national parliaments and the European Union, G. Barrett (ed.), National 
Parliaments and the European Union: The Constitutional Challenge for the Oireachtas and Other 
Member State Legislatures (2008, Clarus Press, Dublin).
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The second step in the new amendment process will be that if the European Council, 
after consulting the European Parliament and the Commission, adopts by a simple 
majority a decision in favour of examining the proposed amendments, the President of 
the European Council will be required to convene a Convention. The Convention -
composed of representatives of the national Parliaments, the Heads of State or 
Government of the Member States, of the European Parliament and of the 
Commission 21 - will examine the proposals for amendments and to adopt by 
consensus a recommendation to an intergovernmental conference. 

Under the proposed new Art. 48, it is provided  that the European Council may decide 
by a simple majority not to convene a convention “should this not be justified 22 by 
the extent of the proposed amendments.” In this case, the European Council is to 
define the terms of reference for an intergovernmental conference. 23 However, this 
decision may be reached only after obtaining the consent of the European Parliament. 
Any risk that the European Council might overuse, for the sake of political 
convenience, its discretion to leapfrog the convention stage is thus deliberately 
checked by giving the European Parliament a veto over the taking of this step. 
Philadelphia-style conventions seem likely to be with us to stay in any process of 
Treaty revision, therefore.

The third step in the process in the proposed ‘ordinary revision procedure’ will be that 
a conference of representatives of the governments of the member states is to be 
convened by the President of the Council for the purpose of determining by common 
accord the amendments to be made to the Treaties. The fourth and final step will be 
that the amendments are to enter into force after being ratified by all the Member 
States in accordance with their respective constitutional requirements. Neither step 
three nor four represents a change from the existing provision in Art. 48. 

The member states have taken care to ensure that even in the wake of the Lisbon 
Treaty coming into force, they will remain very much in control of this main 
procedure for revising the Treaties. Hence the main powers in the ordinary revision 
procedure lie with those institutions in individual which member state interests are 
most vigorously defended – viz., the European Council and the Council of Ministers. 

The First Simplified Revision Procedure

The existing process of amendment of the constitutive treaties 24 has always been an 
awkward and cumbersome means of amending highly technical provisions of the 
constitutive Treaties. The case for a simplified revision process for at least some of 
the provisions which are of lesser importance has for long been strongly arguable. The 
Treaty of Lisbon will introduce such a process, with what we may call the first 
simplified revision procedure, which is designed to facilitate easier amendment of 
those Treaty provisions which concern issues more technical than constitutional in 

21 Under the proposed new Art. 48(3). The European Central Bank is also to be consulted in the case of 
institutional changes in the monetary area.
22 Presumably - although this is not stated explicitly - in the European Council’s view.
23 Ibid..
24 Now intended to be lengthened, it should be remembered, by the addition of the convention 
procedure which is to be inserted by the Treaty of Lisbon.
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nature.25 More specifically, it will permit easier amendment of Part Three of the 
Treaty on the Functioning of the European Union, to be styled ‘Union policies and 
internal actions’.26

The first simplified revision procedure will operate as follows.27 First, the 
Government of any Member State, the European Parliament or the Commission will 
be entitled to submit to the European Council proposals for revising all or part of the 
provisions of Part Three. Next, the European Council – acting by unanimity after 
consulting the European Parliament, the Commission, and the European Central Bank 
in the case of institutional changes in the monetary area - will be able to adopt a 
decision amending all or part of the relevant provisions. This decision will not enter 
into force until it is approved by the Member States in accordance with their 
respective constitutional requirements.

The procedures, although simplified, will still represent a formidable obstacle to 
amendment of the Treaties where they apply. The requirement of unanimity will 
continue to apply, giving each one of the currently-27 member states an effective veto 
over any amendment. Moreover, approval of the decision by member states in 
accordance with their constitutional requirements will be required. This will involve 
at least parliamentary ratification in all states and in Ireland, for example, could 
conceivably involve a referendum.28 However, the requirement of the convening of an 
intergovernmental conference (and a convention) is at least dispensed with, and also 
the technical requirements of a formal ratification process. Once the approval of the 
last member state takes place, the decision to amend the Treaties under the simplified 
procedure may enter into force.

Second and Third Simplified Revision Procedures – An Introduction

Two further simplified revision procedures are laid down by the new Art. 48(7).29

These second and third simplified revision procedures are sometimes referred to as 
general passerelle clauses. Passerelle clauses constitute a route whereby a decision-
making procedure stipulated in the Treaties 30 can be transformed to a less heavy or 
cumbersome process 31 without going through the ordinary process of Treaty 
amendment. The image conjured up by the term ‘passerelle’ is thus one of a 
convenient bridge, or shortcut, leading from a place of cumbersome, awkward 
procedural requirements to a place where procedural requirements are less 
burdensome. What is new about the Treaty of Lisbon scheme is not the existence of 
passerelle clauses - several of these are to be found in the existing Treaties - but rather 
that this passerelle system has been generalised. The bridge or passerelle has been 

25 The first simplified revision procedure originated in the 2004 intergovernmental conference which 
agreed the Constitutional Treaty and has much in common with a proposal made by the Irish 
Presidency during the negotiations. (See concerning the history of this provision L. Grard, “Article IV-
443” in L. Burgorgue-Larsen, A. Levade and F. Picod (eds.) Traité établissant une Constitution pour 
l’Europe – Tome I (Bruylant, Brussels, 2007) 796 at 815-817.)
26 See Art. 2(39) of the Treaty of Lisbon.
27 See generally the proposed new Art. 48(6) of the Treaty on the European Union, substituted by Art. 
1(56) of the Treaty of Lisbon.
28 See in this regard the Supreme Court decision in Crotty v An Taoiseach [1987] IR 713, [1987] ILRM 
400.
29 I.e., to be inserted by the Treaty of Lisbon Art. 1(56) of the Treaty of Lisbon.
30 Viz., unanimity or a special legislative procedure.
31 Viz., qualified majority vote, or the ordinary legislative procedure.
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widened. The member states were probably emboldened in agreeing to the expansion 
of the system by the knowledge that in practice the passerelles in the existing Treaties 
have tended hardly ever to be used.32

The deployment of the second and third simplified revision procedures is subjected to 
a number of restrictions. First (as is the case with all three of the simplified revision 
procedures), the European Council decision to switch to qualified majority voting or 
co-decision,33 as the case may be, must be unanimous.34 Secondly, the European 
Parliament is also given a power of veto over any deployment of the second or third 
simplified revision procedures. The Parliament’s consent, moreover, must “be given 
by a majority of its component members”, and not merely a majority of those 
members who vote, which would be an easier requirement to meet.35 Thirdly, any 
initiative taken by the European Council to switch to qualified majority voting or co-
decision, as the case may be, is required to be notified to the national parliaments. If 
any national parliament makes known its opposition within six months of the date of 
such notification, the decision shall not be adopted. Fourthly, both the second and 
third simplified revision procedures are to be specifically precluded from being 
applied to a number of particularly sensitive provisions of the Treaty on the 
Functioning of the European Union.36

Some Further Observations  Specifically on the Second Simplified Revision Procedure

The membership of what has become the European Union continues to expand. With 
the addition of each new member state the difficulty increases of arriving at any 
decision that the Treaties require to be taken by unanimity. Because of this, every 
amending Treaty from 1986 onwards has sought to increase the level of qualified 
majority voting at Council level and to reduce the level of voting by unanimity. 
Notwithstanding this, the number of decisions which will involve a Treaty-imposed 

32 One significant deployment of a passerelle procedure was that effected under Art. 67(2)(second 
indent) of the EC Treaty by Council Decision 2004/927/EC of 22 December 2004 providing for certain 
areas covered by Title IV of Part Three of the Treaty establishing the European Community to be 
governed by the procedure laid down in Art. 251 of that Treaty (OJ L 396/45 (31/12/2004)). Under this 
decision, the Council (at the request of the European Council at the time it adopted the Hague 
Programme ‘Strengthening Freedom, Security and Justice in the European Union’) applied the co-
decision procedure to the adoption of measures relating to border controls and frontier checks on 
persons, freedom of travel for third country nationals for periods of up to three months, the balancing 
of efforts of member states in receiving refugees and displaced persons, and immigration policy insofar 
as this covers illegal immigration and residence.
33 Referred to as the ‘ordinary legislative procedure’ in the text of the Treaties as they would appear 
subsequent to their amendment by the Treaty of Lisbon. See e.g., Art. 48(7) of the Treaty on  European 
Union (as inserted by Art. 1(56) of the Treaty of Lisbon. 
34 Art. 48(7) fourth sub-paragraph.
35 Art. 48(7) fourth sub-paragraph.
36 Art. 353 of the Treaty on the Functioning of the European Union as inserted by Art. 2(290) of the 
Treaty of Lisbon. The ringfenced provisions are Art. 311, third and fourth sub-paragraphs of the Treaty 
on the Functioning of the European Union (as inserted by Art. 2(259) of the Treaty of Lisbon) which 
deals with the Union’s providing for its own resources; Art. 312(2), first sub-paragraph of the Treaty on 
the Functioning of the European Union (as inserted by Art. 2(261) of the Treaty of Lisbon) which deals 
with the adoption of a multiannual financial framework, Art. 352 of the Treaty on the Functioning of 
the European Union (as substituted by Art. 2(289) of the Treaty of Lisbon) which is the flexibility 
clause dealt with elsewhere in this article, and Art. 354 of the Treaty on the Functioning of the 
European Union (as substituted by Art. 2(291) of the Treaty of Lisbon) which deals with suspension of 
rights resulting from membership of the Union.
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requirement of a unanimous Council vote even after the Treaty of Lisbon enters into 
force remains strikingly high, with each instance involving the danger that the Union 
will be unable to exercise its competence to act in the relevant policy area. Faced with 
the seemingly inevitable need to amend any Treaty legislative basis requiring a 
unanimous Council vote if it is ever seriously proposed to attempt to deploy that 
provision, (and yet confronted by an inability to secure agreement on the elimination 
of unanimity voting in these areas) the member states accepted, inter alia, the 
compromise of the second simplified revision procedure. This simplified revision 
procedure is to apply where either the Treaty on the Functioning of the European 
Union or Title V of the Treaty on European Union 37 provides for the Council to act 
by unanimity in a given area or case. The relevant provision stipulates that the 
European Council may adopt a decision authorising the Council to act by a qualified 
majority in that area or in that case.38

Two important limits on the second simplified revision procedure 39 are that (a) it 
applies - as has already been noted - only with regard to the Treaty on the Functioning 
of the European Union and to Title V of the Treaty on European Union.40 Further, (b) 
it may not be used to authorise the use of qualified majority voting in relation to 
decisions with military implications or those in the area of defence.41

Some Further Observations Specifically on the Third Simplified Revision Procedure

The third simplified revision procedure will apply where the Treaty on the 
Functioning of the European Union provides for legislative acts to be adopted by the 
Council in accordance with a so-called ‘special legislative procedure’ (which 
involves, in the normal case, the final decision on the adoption of legislation being 
taken by the Council of Ministers). Art. 48(7) provides that where this is the case, the 
European Council may adopt a decision allowing for the adoption of such acts in 
accordance with the so-called ‘ordinary legislative procedure’ (involving co-decision 
by the Council of Ministers and the European Parliament on whether legislation 
should be adopted).

The third simplified revision procedure is thus a passerelle clause which simplifies
further switches away from such special legislative procedures in favour of the use of 
co-decision (or, as it is now to be known, the ‘ordinary legislative procedure’). It
thereby continues the trend towards co-decision which has prevailed since the 
introduction of this legislative process by the Treaty of Maastricht (a trend which has 
evolved because co-decision is regarded as the most democratically acceptable means 
of lawmaking in a Union in which a need for some form of majority voting within the 
Council is required by efficiency concerns.)

37 Title V, in the wake of the coming into force of the Lisbon Treaty, will concern ‘general provisions 
on the union's external action and specific provisions on the common foreign and security policy’. (See 
Art. 1(23) of the Treaty of Lisbon.) The provisions of Art. 48(7) with regard to Title V succeed Arts. I-
40(7), III-300(3) and III-300(4) of the Constitutional Treaty.
38 Art. 48(7) sub-paragraph 1.
39 I.e., above and beyond those already mentioned as applying more generally to two or more of the 
simplified revision procedures or indeed to all of the revision procedures. 
40 Art. 48(7) sub-paragraph 1.
41 Art. 48(7) sub-paragraph 1
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3. THE POSSIBILITY OF WITHDRAWING FROM THE EUROPEAN UNION

One of the most significant articles to be inserted into the Treaty on European Union 
is the new Art. 50.42 Its core – Art. 50(1) - is deceptively short, providing simply that
“any Member State may decide to withdraw from the Union in accordance with its 
own constitutional requirements”.43 Whatever about its future practical effects, what 
Art. 50 says about the nature of the European Union should not be underestimated. It 
has been pointed out that a right of withdrawal normally exists in confederations of 
states but never in federal states. One writer has used this to conclude that “this 
provision on withdrawal could be seen as clarifying a basic issue, i.e., that the Union 
is actually a voluntary association between states which remain sovereign as to the 
question of whether or not they remain in that association”.44

Under the Treaties in their pre-Lisbon form, the existence of any such right had 
always been left deliberately unstated as a matter of Community or Union law.  
Although certain Treaty articles 45 as well as certain dicta of the Court of Justice 46

could be argued to lean against a right of withdrawal, in practice, the member states 
always appear to have regarded themselves 47 as having the right of withdrawal from 
the process of European integration.48 Of course, the reality is and always has been 
that should any member state decide that it no longer wishes to remain part of the 
Union, the Union has never had any means at its disposal to prevent this from 
happening. The argument could thus be made that because of this, the adoption of Art.
50 will constitute less a concession to intergovernmentalism than a Treaty-level 
recognition of reality.49 The existence of a provision like Art. 50 has been described 

42 To be inserted by Art. 1(58) of the Treaty of Lisbon. 
43 Art. 50(1) of the Treaty on European Union to be inserted by Art. 1(58) of the Treaty of Lisbon.
44 J.-C. Piris, The Constitution for Europe – A Legal Analysis (Cambridge University Press, Cambridge, 
2006) at 130. This is consonant with the characterisation by the same writer of the European Union as  
‘partially federal union’ as opposed to a state. (Ibid., at 192 and see also by the same writer, “The 
European Union: Towards a New Form of Federalism” in B. Markesinis and J. Fedtke (eds.) Patterns 
of Regionalism and Federalism (Hart Publishing, Oxford, 2005)).
45 See respectively the existing Art. 51 of the Treaty on European Union and Art. 312 of the EC Treaty 
(which state that the respective Treaties are concluded “for an unlimited period”); and the Protocol on 
the transition to the third stage of economic and monetary union annexed to the Treaty establishing the 
European Community in 1992 which refers to the “irreversible” character of the movement to the third 
stage of economic and monetary union, into which the Community is provided to have “irrevocably” 
entered on 1 January 1999
46 In Case 6/64 Costa v. ENEL [1964] ECR 585, the Court asserted that  “the transfer by the states from 
their domestic legal system to the community legal system of the rights and obligations arising under 
the treaty carries with it a permanent limitation of their sovereign rights.” As with the Treaty provisions 
just mentioned, there seems to be a certain degree of ambiguity in such remarks however. 
47 Hence the June 1975 referendum in the United Kingdom on the question of whether the United 
Kingdom should remain in the Common Market was clearly predicated on the assumption of the 
existence of the right of that State to leave should it wish. In 1985, Greenland (which, in terms of its 
constitutional status, is a self-governing province of Denmark, rather than a member state) actually did 
secede from the then European Communities.
48 See also the views expressed by certain national courts, such as the German Federal Constitutional 
Court in its famous Maastricht judgment at paragraph 55 thereof, (for which, see the translation of this 
judgment found at [1994] 1 CMLR 57 at p. 91 thereof) and the views of the Danish Supreme Court, the 
Hÿjesteret, in its judgment of 6 April, 1998 in the case of Carlsen and others v. Prime Minister (I 
361/1997, UfR 1998, 800).
49 R. Mehdi, “Article I-60” in Burgorgue-Larsen, Levade and Picod, op. cit., at n. 25, 735 at 744.



10

as an important political signal against the notion that the Union is a rigid entity which 
it is impossible to leave, 50   and a reminder that membership of the European Union is 
the outcome of a freely consented-to decision, and not - as some of its critics would 
seek to claim - a sentence to imprisonment in a penal colony.51 Art. 50 is meant to 
confront opponents of the European Union of the ongoing reality of democratic 
acceptance in each and every member state of that state’s membership of the 
European Union. It clarifies that membership of the Union is an ongoing freely-made 
choice (the logic being that the contrary can not be convincingly be argued to be the 
case if each member state retains an expressly-stated right to leave the Union). Such a 
reminder has been argued to have been argued more urgent by the need to reassure the 
peoples of the central and eastern European member states of the European Union, all 
of which were involved in the past into international arrangements not of their 
populations’ choosing.52

Art. 50 seems unlikely to be invoked in the foreseeable future. In what is more than  a 
half-century since the beginnings of what has evolved into the European Union, 
during which time a multitude of political and economic crises have been weathered 
by both the Union and its member states,  no member state has ever found it to be in 
its interests even to contemplate seriously secession, let alone to take such a drastic 
step. 

The Procedure for Withdrawing from Membership of the Union

The remaining five sections of Art. 50 – sections (2) to (6) - deal with the modalities 
of such a withdrawal – in essence, what one might call the divorce procedures - in the 
event of this article ever being invoked by a member state.53 Specifically, what is to 
happen is that a member state which decides to withdraw is to notify the European 
Council of its intention. In the light of the guidelines then provided by the European 
Council,54 the Union is required to negotiate and conclude an agreement with that 
member state which both sets out the arrangements for the state’s withdrawal, and 
takes account of the framework for its future relationship with the Union.55

Negotiations are not to be permitted to drag on indefinitely: there is to be no question 
of a member state’s desire to leave the Union being stymied by the failure, deliberate 
or otherwise, by the Union to reach agreement with it. Thus under Art. 50, finality is 
ensured via a provision that the Treaties are to cease to apply to the State in question 
from the date of entry into force of the withdrawal agreement or, failing that, two 
years after the notification to the European Council of its intention to withdraw from 

50 Ibid..
51 Mehdi, loc. cit., at n. 49 at 739 (this writer’s translation).
52 Ibid..
53 See generally regarding the negotiation of the original version of the withdrawal procedure pp. 744 to 
748.
54 Note that, for obvious reasons, the member of the European Council or of the Council representing 
the withdrawing Member State is not to participate in the discussions of the European Council or 
Council or in decisions concerning it. (See Art. 50 (4) of the Treaty on European Union to be inserted 
by Art. 1(58) of the Treaty of Lisbon.)
55 Under Art. 50 (2) of the Treaty on European Union (to be inserted by Art. 1(58) of the Treaty of 
Lisbon), the agreement in question is required to be negotiated in accordance with Art. 218(3) of the 
Treaty on the Functioning of the European Union (to be inserted by Art. 2(173) of the Treaty of 
Lisbon). 
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the European Union - unless the European Council, in agreement with the Member 
State concerned, unanimously decides to extend this period.56

4. EXPANDED JURISDICTION FOR THE EUROPEAN COURT OF JUSTICE

The European Court of Justice has played a key role in shaping the nature of the 
European Community legal order, ensuring the rule of law and vital features of the 
Community legal system ranging from its uniformity throughout the territories of the 
member states to the fact that member states are held to the commitments which they 
undertake at European level. The role which the Court has played has been important 
in terms of regulating relationships between member states. But it has also been 
important in terms of the protection of the individual under Community law. 

One of the most significant of the existing final provisions of the Treaty on European 
Union has been Art. 46, which limited the applicability in the context of that Treaty of 
Treaty provisions concerning the European Court of Justice. Up until now, it has 
provided that the various provisions concerning the powers of the Court of Justice and 
their exercise would apply only in limited circumstances outside the Community 
context (which broadly speaking relates to the single market and monetary union). In 
particular, such provisions applied to the Treaty on European Union’s provisions on 
police and judicial cooperation in criminal matters 57 only under conditions provided 
for by the existing Art. 35 of the Treaty on European Union (which, inter alia, 
requires member states to opt in to the jurisdiction of the Court of Justice to give 
preliminary rulings 58). The provisions of the Treaty on European Union concerning 
the common foreign and security policy fall completely outside the jurisdiction of the 
Court at present. 

The existing Art. 46 of the Treaty on European Union is simply to be deleted when 
the Treaty of Lisbon comes into force.59 However, some of its restrictions are 
resurrected elsewhere in the amended Treaties. The most significant effect of the
deletion will be that (subject to one exception 60) the entire area of justice and home 
affairs will finally be brought under the jurisdiction of the Court of Justice – a step 
which seems an appropriate, welcome and long overdue increase in the protection of 
individual rights. It should also result in better enforcement of member state 

56 Art. 50 (3) of the Treaty on European Union as inserted by Art. 1(58) of the Treaty of Lisbon. The 
member of the European Council or of the Council representing the withdrawing Member State is not 
to participate in the discussions of the European Council or in the decision concerning it in this regard. 
(Art. 50 (4) of the Treaty on European Union (to be inserted by Art. 1(58) of the Treaty of Lisbon).)
57 I.e., the provisions of Title VI of the Treaty on European Union in its present form.
58 See Art. 35(2) of the Treaty on European Union. Note also Art. 35(5) according to which the Court 
has no jurisdiction to review the validity or proportionality of operations carried out by the police or 
other law enforcement services of a member state or the exercise of the responsibilities incumbent on 
member states with regard to the maintenance of law and order and the safeguarding of internal 
security, and the extremely limited scope for direct actions provided for in Art. 35(6).
59 Art. 1(54) of the Treaty of Lisbon.
60 Art. 276 of the Treaty on the Functioning of the European Union (as inserted by Art. 2(223) of the 
Treaty of Lisbon). The Court of Justice of the European Union is to have no jurisdiction to review the 
validity or proportionality of operations carried out by the police or other law enforcement services of a 
Member State or the exercise of the responsibilities incumbent upon Member States with regard to the 
maintenance of law and order and the safeguarding of internal security.
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obligations as this policy area will no longer be exempted from the possibility of 
Commission proceedings being brought for failure on the part of member states to 
fulfil their legal obligations.61 The expansion of the Court’s judgment in this respect 
has thus been correctly characterised as “good news for the rule of law, the uniform 
application of EU law and the protection of individual rights.” 62

The deletion of the existing Art. 46 will result in only a small (albeit significant) 
increase in the Court’s jurisdiction in the common foreign and security field.  This is 
because the Treaty of Lisbon inserts other provisions elsewhere in the Treaty on 
European Union,63 the effect of which is to continue the exclusion of the Court from 
the common foreign and security policy field. A new exception, however is 
established: the Court is given jurisdiction to review the legality of decisions 
providing for restrictive measures against natural or legal persons.64

5. AMENDMENT OF THE SO-CALLED ‘FLEXIBILITY’ CLAUSE

Apart from the changes which it effects to the Final Provisions of the Treaty on 
European Union, the Treaty of Lisbon also effects a number of amendments to the 
General and Final Provisions of the Treaty Establishing the European Community
(now, of course, to be rebranded the Treaty on the Functioning of the European 
Union). Of these amendments, the most important (and the only one it is proposed to 
deal with here) is the generalisation to Union level of the so-called ‘flexibility clause’

The legal system of the European Community has for long been based on the 
principle of conferral,65 according to which the Community and its institutions have 
no inherent powers, but rather enjoy only those powers which have been conferred 
upon them.66 With the coming into force of the Treaty of Lisbon, the express 
application of this principle will be expanded, and hence the limits of Union (rather 
than Community) competences provided to be generally governed by the principle of 

61 Viz., under Art. 258 of the Treaty on the Functioning of the European Union (corresponding to Art. 
226 of the existing EC Treaty and Art. III-360 of the Constitutional Treaty).
62 Piris, op. cit., at n. 44 at 113 to 114. Although he was writing about the reforms which the 
Constitutional Treaty sought to effect, the same point holds good here. 
63 Art. 24(1) of the Treaty on European Union as substituted by Art. 1(27) of the Treaty of Lisbon and 
Art. 275  of the Treaty on the Functioning of the European Union as inserted by Art. 2(223) of the 
Treaty of Lisbon (corresponding to Art. III-376 of the now-defunct Constitutional Treaty).
64 Ibid.. The Court will also have what might be termed a ‘border-policing role’ in that Art. 24(1) will 
also confer jurisdiction on the Court to monitor compliance with the rule that the common foreign and 
security policy is not to affect the application of the procedures and the extent of the powers of the 
institutions laid down by the Treaties for the exercise of those Union competences referred to in Arts. 3 
to 6 of the Treaty on the Functioning of the European Union.
65 Otherwise referred to variously as the principle of limited powers, the principle of conferred powers 
or, in French, the principle of ‘le principe d’attribution’. See the existing Art. 5 of the EC Treaty, 
(which was inserted with the coming into force of the Treaty of Maastricht in 1993) according to which 
“any action by the Community shall not go beyond what is necessary to achieve the objectives of this 
Treaty” and Art. 7 (the content of which has always formed part of Community law) according to 
which “each institution shall act within the limits of the powers conferred upon it by this Treaty”. For 
an introduction to this general topic, see T. Hartley, The Foundations of European Community Law 
(sixth edition, Oxford University Press, Oxford, 2007) at 104 to 110.
66 Under Art. 3b(2)( to be inserted by Art. 1(6) of the Treaty of Lisbon.) under the principle of 
conferral, the Union is to act only within the limits of the competences conferred upon it by the 
Member States in the Treaties to attain the objectives set out therein.
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conferral.67 The principle of conferral has always itself been subject to limits which 
restrict its impact, however.68 One broad such limit has been provided for in the 
Treaty of Rome itself, in the form of the provision in Art. 308 that

“if action by the Community should prove necessary to attain, in the course of the 
operation of the common market, one of the objectives of the Community, and 
this Treaty has not provided the necessary powers, the Council shall, acting 
unanimously on a proposal from the Commission and after consulting the 
European Parliament, take the appropriate measures.”

Art. 308 has been a useful instrument in the Community’s legislative toolbox, since if 
the Article did not exist, member states would be forced to go through the 
cumbersome and time-consuming procedure required to agree and ratify an 
international treaty or convention regulating the problem in question. Because of the 
considerable scope it would otherwise give for circumventing Treaty restrictions of 
Community action, however, Art. 308 has been subjected to considerable restrictions. 
Most famously, the Court of Justice held in its ECHR 69 ruling that what is now Art.
308 could not

 “serve as a basis for widening the scope of Community powers beyond the  
framework created by the provisions of the Treaty as a whole and, in particular, 
by those that define the tasks and the activities of the Community. On any view, 
Article [308] cannot be used as a basis for the adoption of provisions whose 
effect would, in substance, be to amend the Treaty without following the 
procedure which it provides for that purpose.” 70

Further, measures taken under Art. 308 must not be contrary to an express prohibition 
contained in the Treaty.71 This would also seem to be a logical corollary of the latter 
sentence just quoted from the ruling of the Court. The normal requirement of respect 
for subsidiarity – which applies wherever the Community acts in areas which do not 
fall within its exclusive competence - has also applied up until now in relation to the 
use of Art. 308.72

67 See Art. 5(1) of the Treaty on European Union (to be inserted by Art. 1(6) of the Treaty of Lisbon). 
Note also Art. 7 of the Treaty on the Functioning of the European Union (to be inserted by Art. 2(13) of 
the Treaty of Lisbon), according to which “the Union shall ensure consistency between its policies and 
activities, taking all of its objectives into account and in accordance with the principle of conferral of 
powers.”
68 See generally Hartley, op. cit., at n. 65 at pp. 105 to 110.
69 Opinion 2/94 Accession by the Community to the European Convention for the Protection of 
Human Rights and Fundamental Freedoms [1996] ECR I-1759. 
70 Para. 30 of the ruling of the Court. 
71 See Hartley, op. cit., at n. 65 at 109.
72 Subsidiarity may be defined as the requirement that in areas which do not fall within the exclusive 
competence of the Community (or post Lisbon, the Union), the Community (or post Lisbon, the Union) 
shall take action only if and in so far as the objectives of the proposed action cannot be sufficiently 
achieved by the member states and can therefore, by reason of the scale or effects of the proposed 
action, be better achieved by the Community (or post Lisbon, the Union). (See Art. 5 of the EC Treaty 
as it stands prior to the coming into force of the Treaty of Lisbon, and see Art. 5(3) of the Treaty on 
European Union to be inserted by Art. 1(5) of the Treaty of Lisbon which maintains substantially the 
same definition with some minor tweaking of the wording, in addition to a clause which calls attention 
to the point that achievement by the member states in this regard includes achievement either at central 
level or at regional and local level).
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The wording of Art. 308 itself has also imposed a series of restrictions of varying 
degrees of significance on the use of the so-called ‘flexibility clause’.73

In practice, the level of use to which Art. 308 has been put by the Community 
legislator has gone through a series of phases. From 1958 to 1972, during the first 
phase of the Community’s existence, Art. 308 was used on average a mere five times 
a year. This rose, however, from 1972 to 1986 to an average of 27 times a year, and 
from 1987 to 1993, to 30 times a year. In the wake of the coming into force of the 
Maastricht Treaty, as might be expected with the expansion in the legal bases 
available for legislative action, its use fell away to about 20 occasions each year.74

Overall, Art. 308 may be described as having produced a fairly light, although not 
insignificant, stream of Community legislation.

The Impact of Lisbon

Under the Treaty of Lisbon,75 the single paragraph of text that presently makes up Art.
308 is to be replaced by a new four-paragraph Article (renumbered Art. 352). The first 
paragraph extends the Article to the Union generally – with some modifications. The 
three new paragraphs both highlight pre-existing restrictions to the deployment of the 
‘flexibility clause’ and add others which go beyond those which have just been seen 
to have applied to date in the Community context. 

The most striking feature of the new Art. 352 is its continuity with the provisions of 
the existing Art. 308. Four significant changes in the wording may be pointed out 
however. The first three of these are consequent on the new European Union - rather 
than, as heretofore, European Community - context in which Art. 352 will operate 
post-Lisbon.76

Hence, first, the new Art. 352(1) will apply where action by the Union (not, as up to 
now, the Community) is necessary to attain one of the objectives set out in the 
Treaties (not, as up to now, objectives of the Community). This broadens the scope of 
the new Article in two respects. First, and most obviously, it will confer a power on 
the Union as a whole and not merely, as up to now, on one part of it only.77 Secondly, 
the objectives which will be capable of being attained via the deployment of Art.
352(1) will be broader, since what will be referred to post-Lisbon will be the 
objectives of the Union rather than merely (as before) the objectives of the 
Community.78

73 See generally on this topic Hartley, op. cit., at n. 65 at 106 to 110.
74 See generally M. Bungenberg, Article 235 nach Maastricht – Die Auswirkungen der Einheitlichen 
Europäischen Akte und des Vertrages über die Europäische Union auf die Handlungsbefugnis des Art. 
235 EGV (1999) (Nomos Verlagsgesellschaft, Baden-Baden, Germany, 1999) as analysed in R. 
Schütze, “Dynamic Integration -Article 308 EC and Legislation ‘in the Course of the Operation of the 
Common Market’” (2003) 23 OJLS 333 esp. at 335-7.
75 See Art. 2(289) thereof.
76 And not, as prior to the coming into force of the Lisbon Treaty, a merely European Community-wide 
context.
77 Viz., up until now, on the Community.
78 These have been set out up until now in Art. 2 of the EC Treaty. The objectives of the European 
Union have been set out in Art. 2 of the Treaty Establishing the European Union but prior to the 
coming into force of the Treaty of Lisbon have had no relevance for the purposes of the existing Art. 
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A second change consequent on the new European Union-wide context in which Art.
308 will operate post-Lisbon is that what would otherwise become an excessively 
limiting factor that an objective be required to be attained “in the course of the 
operation of the common market” is replaced by the less constrictive formulation that 
the objective be required to be attained “within the framework of the policies defined 
in the Treaties”. 

A third change in the wording of Art. 352 is the reference to the [EC] Treaty not 
having provided the necessary powers being replaced by a reference to the Treaties
not having done so. This actually involves a considerably broadened restriction on the 
use of the ‘flexibility clause’, since the situations in which the (post-Lisbon)Treaties 
provide for a power to act will obviously be far broader than those in which the (pre-
Lisbon) EC Treaty alone did so. In each case in which such a power is provided for, 
the Art. 252 flexibility clause can not be deployed.  

A fourth major change which will introduced by the Treaty of Lisbon - and one which 
is not directly consequent on the new European Union context of the operation of Art.
352 - is the introduction of a requirement to obtain the consent of the European 
Parliament (an institution which up to now has needed only to be consulted). This will 
give this institution a new right to veto any recourse to the flexibility clause, in the 
wake of the coming into force of the Treaty of Lisbon. This constitutes at the same 
time an increase in the level of democratic control which exists on the deployment of 
the ‘flexibility clause’ and a significant additional hurdle to be overcome should use 
sought to be made of it.

So much for Art. 352(1). Of the three extra paragraphs which are to be added to Art.
352 by the Treaty of Lisbon,79 one effectively merely highlights an existing restriction 
on the use to which the flexibility clause may be put.80 One creates a major 
restrictions on the scope of the Article’s application 81 and one in effect does both of 
these things – i.e., it both highlights existing restrictions on the use of the ‘flexibility 
clause’ and creates a new restriction.82 Art. 352(4) in particular provides for major 
restrictions on the scope of application of Art. 352. Broadly speaking, what the 
member states have done is to rule out the deployment of the flexibility clause in 
relation to matters coming within the common foreign and security policy. This is a 
highly significant restriction on the expansion of the scope of Art. 352 to the 
European Union field generally.83 It is one which – combined with the availability of 
a broad range of alternative legal bases - may have the effect of keeping any increase 
in the scale of deployment of Art. 352 within fairly narrow bounds.

308 of the EC Treaty. Post-Lisbon, the objectives of the Union (or at least most of them – it may be 
possible to infer other objectives from other provisions of the Treaties) will be set out in Art. 3 of the 
Treaty on European Union.
79 I.e., by Art. 2(289) of the Treaty of Lisbon. 
80 Viz., Art. 352(3) of the Treaty on the Functioning of the European Union as inserted by Art. 2(289) 
of the Treaty of Lisbon.
81 Art. 352(4) of the Treaty on the Functioning of the European Union as inserted by Art. 2(289) of the 
Treaty of Lisbon. Although it must be remembered that this is in the context of an overall expansion in 
the scope of the flexibility clause. 
82 Art. 352(2) of the Treaty on the Functioning of the European Union as inserted by Art. 2(289) of the 
Treaty of Lisbon.
83 I.e., from what up to now has been the Community field. 
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Finally, the new Art. 352(2) expressly requires the Commission to draw national 
Parliaments' attention to proposals based on Art. 352, using the subsidiarity-
monitoring procedure (a procedure introduced under the Treaty of Lisbon, which will 
be capable at least in theory, of producing consequences as serious as that of 
legislative initiatives being entirely blocked).84

CONCLUSION

The ultimate impact of the changes envisaged in the Lisbon Treaty – including the 
proposed amendments to the Treaties’ final provisions - will be revealed only if and 
when they come into force. However, a few tentative comments may be made on the 
provisions discussed in this paper  

The first amendment examined - that the conferring of legal personality on the 
European Union - will constitute both a step likely to be of considerable practical 
impact and one which will enhance and clarify the profile of the Union at 
international level and within the member states

The second amendment looked at - the alteration of the Treaty amendment process –
will, insofar as the introduction of the ‘ordinary revision procedure’ is concerned, 
consolidate improvements made in practice in the transparency and inclusiveness of 
this process, and, insofar as the introduction of the ‘simplified revision procedures’ 
are concerned, will produce some degree of added efficiency, although the 
amendments made by the Treaty of Lisbon in this respect are strikingly conservative 
in nature. In addition, after the coming into force of the Lisbon Treaty (as before), the 
member states will be left very firmly in the driving seat in the amendment process.   

The third change – viz., the provision being made for the possibility of member states 
leaving the Union - is one of considerable theoretical significance. Whether in 
practice, it operates (as its drafters hope) as a centripetal force on the European 
Union,85 or (as is feared by those who opposed the inclusion of such a provision in the 
Treaties) an insidiously centrifugal force, or indeed whether it ends up making little 
difference at all is difficult to predict. It will at any rate operate in a context in which 
leaving the Union has always been viewed by the member states simultaneously both 
as their continued entitlement and an utterly unattractive political and economic 
prospect 

The fourth change – the expansion of the jurisdiction of the judicial branch of the 
Union, effected by the removal from the Final Provisions of the Treaty on European 
Union of the restrictions in this regard which have been found there up to now - will 

84 Under Art. 5(3) of the Treaty on European Union (to be inserted by Art. 1(6) of the Treaty of 
Lisbon), national parliaments are to ensure compliance with the principle of subsidiarity in accordance 
with the procedure set out in a Protocol on the application of the principles of subsidiarity and 
proportionality, which is to be annexed to the Treaty on European Union and to the Treaty on the 
Functioning of the European Union. See for an examination of the provisions on subsidiarity, G. 
Barrett, “‘The king is dead, long live the king’: the recasting by the Treaty of Lisbon of the provisions 
of the Constitutional Treaty concerning national parliaments” (2008) 33 ELRev 66 at 73-84 and see 
more generally on the role of national parliaments, Barrett, op. cit., at n. 20.
85 Or, which amounts to the same thing, as a release valve for centrifugal pressures. 
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be of most significance in finally subjecting the justice and home affairs area to near-
comprehensive control by the Court of Justice of the European Union. This is a 
welcome and long overdue reform, from a number of perspectives including that of 
individual rights, the rule of law and the need for uniformity of the European Union 
legal order.

Finally, the most significant amendment of the General and Final Provisions of the 
Treaty on the Functioning of the European Union, the amendment of the so-called 
‘flexibility’ clause might be predicted to result in some expansion in the use of this 
device as a legislative basis. However, any such expansion is likely to be reined in by 
a number of factors, such as (a) the existence of a broad range of alternative legal 
bases for legislation, (b) the views which have been expressed by the Court of Justice 
concerning the limited circumstances in which the flexibility clause may be deployed 
and (c) the various limitations written into the Treaty text concerning the deployment 
of Article 352. The end result seems likely to be that the ‘flexibility clause’ will 
continue to be the legal basis of a relatively small stream of legislation only, rather 
than a flood of European Union measures 


