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   1. Introduction  

 Th e recent Intergovernmental Panel on Climate Change (IPCC) report on the 
diff erence between a global temperature rise of 1.5 ° C and 2 ° C is clear in its conclu-
sions: every half a degree counts. Capping temperature rises at 1.5 ° C would 
signifi cantly limit our exposure to extreme weather, droughts and rising water 
levels, but would require  ‘ rapid and far-reaching transitions in land, energy, indus-
try, buildings, transport and cities ’ . 1  As the 2018 Nobel prize winner William D 
Nordhaus concludes, however, the reality is that  ‘ most countries are on a business-
as-usual (BAU) trajectory of minimal policies to reduce their emissions, taking 
non-cooperative policies that are in their national interest, but far from ones which 
would represent a global cooperative policy ’ . 2  

 Climate change and environmental issues more generally manifest themselves 
in long-term, cross-border policy challenges of a highly complex and uncer-
tain nature. Th e EU has set for itself, over the last few decades, highly ambitious 
goals to tackle climate change as well as interrelated environmental issues such 
as biodiversity loss. 3  Indeed, the EU has liked to characterise itself as a global 
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environmental leader, 4  and environmental protection is oft en identifi ed as an 
example of the EU ’ s  ‘ soft  power ’   –  in Joseph Nye ’ s sense of achieving policy aims 
by attraction rather than coercion  –  in action. 5  In attaining these goals, the EU is 
heavily dependent on the eff orts of private actors such as industries, environmen-
tal NGOs (ENGOs), activists and networks of fi rms, as well as citizens, both with 
regard to the regulation of environmental matters as well as the enforcement of 
environmental rules set. 6  In line with the other chapters in this volume, we will 
focus here on the role which such private, non-state actors play in an EU context. 
Regulation, for this purpose, is understood as the intentional use of authority by 
state and non-state actors to aff ect a third party, 7  with  environmental  regulation 
more specifi cally indicating those types of measures  ‘ deliberately taken to prevent, 
reduce and/or mitigate harmful eff ects on the environment ’ . 8  Enforcement, then, 
is understood as eff orts including  ‘ monitoring compliance, investigating an 
alleged violation and the sanctioning of a violation ’  with as core aim to  ‘ rectify 
non-compliance and promote the attainment of policy goals ’ . 9  

 As we observe below, environmental protection is an excellent example of a 
fi eld where the EU has embraced a wide range of private regulatory measures  –  
not, it should be noted, generally in replacement of public regulatory techniques, 
but complementing them. Th is trend has included a notable rise to prominence 
of market-based instruments, the encouragement of private rule-making and 
standard-setting (self-regulation) and hybrid regulatory techniques such as 
co-regulation, 10  as well the legal embedding, via the Aarhus Convention, of a far 
greater role for private bodies (ENGOs and citizens) in the enforcement of envi-
ronmental law. 

 At the same time, this trend occurs against the backdrop of the EU ’ s pervasive 
and deep-rooted diffi  culties in connecting with its citizens, typically identifi ed as 
a major contributory factor to the EU ’ s so-called  ‘ legitimacy crisis ’ . 11  Coupled with 
the growing scientifi c evidence demonstrating that the EU (in common, it must 
be said, with other states) is failing to meet its environmental targets in fi elds 
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such as climate change and biodiversity loss, 12  and the resultant public concern, 13  
the vital importance of keeping EU citizens engaged and on board with the EU ’ s 
increasing reliance on private environmental regulatory techniques could hardly 
be clearer. It is critical, for legitimacy but also for eff ectiveness reasons, that such 
reliance on private environmental regulatory techniques should in fact further the 
public interest in achieving better environmental outcomes. 

 In this context, the structure of our contribution to this volume is as follows. 
First, we consider the constitutional context for private environmental regulation 
and enforcement in the EU to date, as well as its rationales. Second, we map the 
trajectory of environmental regulation in the EU, and examine the development 
of private environmental regulation and its legal consequences. Th ird, we look at 
these regulatory techniques from a citizen ’ s perspective, focusing particularly on 
the challenges and possible benefi ts of involving private actors in what may tradi-
tionally have been seen as tasks properly belonging to the public domain.  

   2. Contextualising Private Environmental 
Regulation in the EU  

   2.1. Constitutional Context  

 Th e EU ’ s environmental goals, as listed in Article  191(1) of the Treaty on the 
Functioning of the European Union (TFEU), are as follows: 

  Union policy on the environment shall contribute to pursuit of the following objectives: 
 –    preserving, protecting and improving the quality of the environment,  
 –   protecting human health,  
 –   prudent and rational utilisation of natural resources,  
 –   promoting measures at international level to deal with regional or worldwide envi-

ronmental problems, and in particular combating climate change.    

 Th ese ambitious and far-reaching goals set the parameters for the EU ’ s environ-
mental activities. However, they do not in themselves suggest any preference, on 
the part of the Treaty authors, for public as distinct from private environmen-
tal regulation. Rather, the EU ’ s environmental policy is, at the most fundamental 
constitutional level, conceived in terms of outcomes, with the overall objective 
being, as set out in Article  3(3) of the Treaty on European Union (TEU) (and 
mirrored in Article 37 of the EU ’ s Charter of Fundamental Rights), the achieving 
of a  ‘ high level of environmental protection taking into account the diversity of 
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situations in the various regions in the Union ’ . In implying that the local matters, 
the fi nal words in that overarching aim nevertheless point to a governance prin-
ciple of particular relevance in considering private environmental regulation: the 
subsidiarity principle. Th is principle requires that (Article 5(3) TEU) 

  in areas which do not fall within its exclusive competence, the Union shall act only if 
and in so far as the objectives of the proposed action cannot be suffi  ciently achieved by 
the Member States, either at central level or at regional and local level, but can rather, by 
reason of the scale or eff ects of the proposed action, be better achieved at Union level.  

 For the purposes of the present discussion, it is of particular signifi cance that the 
subsidiarity principle began life in the environmental title of the Treaty as inserted 
by the Single European Act, subsequently moving to the general provisions of what 
is now the TEU. 14  From the very beginnings of the EU ’ s environmental policy it 
was therefore, by its very constitutional defi nition, directed to consider whether 
its environmental aims could be better achieved at the local level and, if so, to give 
preference to action taken  ‘ closer to the people ’ . 

 Indeed, this aligns with the signifi cant body of scholarship and evidence 
demonstrating that local knowledge and citizen involvement is particularly 
important in achieving eff ective environmental regulation. 15  Environmental 
conditions, and resultant policy needs and capabilities, may vary widely across 
the EU, and citizens ’  buy-in is essential in the case of rules that may consider-
ably aff ect the way people can use their land. 16  Further, as concerns private 
enforcement, citizens ’  assistance in detecting non-compliance and enforcing the 
law is critical in circumstances where no state regulator, still less the European 
Commission, could possibly have the resources to police the EU ’ s territory  –  at 
almost 4.5 million km 2   –  alone. 

 While the EU Treaties may as a matter of principle therefore be described as 
agnostic towards the debate about public versus private environmental regulation, 
that is not to say that the public – private distinction is irrelevant to EU law. On the 
contrary, clearly, very diff erent bodies of legal rules apply depending on whether 
the regulatory tool at hand is public or private in nature. Further, the overarching 
aims of the rules applicable to private environmental regulation (e.g., competition 
law, state aid law) are typically considered to be essentially economic in nature 
(such as increasing economic effi  ciency, and maintaining a level playing fi eld). 17  
Th is leaves little room for incorporating or even acknowledging important 
public interest aims such as ensuring citizen trust and participation in the private 
 regulatory tool selected. Th e following sections explore these developments in 
further detail.  
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   2.2. Rationales for Private Environmental Regulation 
in the EU  

 As we consider further below, the increasing role of private environmental regu-
lation in the EU can be linked to broader shift s towards economic liberalism, 
refl ected in an increased reliance on market forces in a variety of its policy spheres. 
Nevertheless, it is worth emphasising the particular factors at play in the specifi c 
case of environmental policy that may justify or even require embracing private 
regulation in some form. 

 In particular, important rationales for the involvement of private actors in 
environmental regulation and enforcement can be derived from the special and 
complex nature of the natural environment as such, 18  as well as the process of 
policy-making in this specifi c fi eld. 19  

 As Aril Underdal observes, the key processes underpinning the adverse 
social-ecological changes unravelling today share three interacting challenges 
that together make it extremely diffi  cult to tackle such environmental issues eff ec-
tively. Th e challenges also provide the basic rationales as to why the inclusion of 
private actors in the process of environmental regulation may help address short-
comings commonly associated with traditional direct regulation. 

 A fi rst of these challenges is that of time-lag. Th us, the environmental and 
climatic changes unwinding today can be framed as long-term policy problems 
in which the eff ects of certain policy measures (including inaction) may manifest 
themselves in environmental eff ects only generations thereaft er. 20  We now know 
that the climatic changes we observe today are largely caused by greenhouse gases 
that have been emitted in the previous decades, which are further subject to feed-
back loops that are estimated to strongly accelerate the process of climatic change 
in the years to come. 21  

 As a result, environmental policies must take account of the fact that the 
outcomes of our present actions may take a long time to unfold. Clearly, however, 
popular elections may be ill-adapted to accommodate policies with long-term 
aims, especially where such policies may have negative impacts such as increased 
energy costs that occur in real time. Further, long-term policies may be halted 
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or even reversed by succeeding political parties, again reducing the usefulness 
of purely state-based action in this arena. From an EU perspective, the delega-
tion of regulatory tasks to private actors, in contrast, may provide a possibility for 
credible commitment that lasts beyond the average election cycle. 22  Furthermore, 
as private regulation does not depend on public votes, it may constitute one 
means of implementing long-term policies that may be deemed unpopular by the 
majority. 23  

 A second particular challenge posed to direct regulatory techniques derives 
from the fact that we are still far from truly understanding how environmental 
systems work. As a result of the complexity of environmental systems, our under-
standing of which is still, as Underdal says,  ‘ clouded by profound uncertainties ’ , 24  
it is extremely diffi  cult to implement fully scientifi cally sound environmental 
policies. 25  Th is issue of complexity of environmental systems might be miti-
gated, at least partially, through the expertise that can be cultivated by private 
entities, where again the absence of electoral cycles allows them to become 
more specialised. 26  In the EU context, engaging diff erent private actors across 
the Member States also makes it possible to take account of environmental and 
climatic diff erences among diff erent countries and, in doing so, mitigating some 
of the complexity at hand. 

 A third challenge is presented by the fact that environmental policy concerns 
global collective goods that are  ‘ of a nature that links them to a wide range of 
human activities and at the same time leaves them beyond the scope of  “ single 
best eff ort ”  solutions ’ . 27  Th us, a common narrative adopted in individual states 
regarding internationally coordinated climate policies, as exemplifi ed by the 
Australian Prime Minister Scott Morrison ’ s response to the IPCC 1.5 ° C report, 
is that  ‘ there are a lot bigger players than us out there ’ . 28  In other words, coun-
tries are pointing at each other to act fi rst, eff ectively resulting in inaction across 



Of the People, by the People, for the People? 171

  29    See Nordhaus (n 2).  
  30    See       KW   Abbott    and    D   Snidal   ,  ‘  Th e Governance Triangle: Regulatory Standards Institutions and 
the Shadow of the State  ’   in     W   Mattli    and    N   Woods    (eds),   Th e Politics of Global Regulation   (  Princeton, 
NJ  ,  Princeton University Press ,  2009 )    45.  
  31          DK   King    and    J   Hayes   ,  ‘  Th e Eff ects of Power Relationships: Knowledge, Practice and a New Form 
of Regulatory Capture  ’  ( 2018 )  21      Journal of Risk Research  ,  1104   .   
  32    Council Directive 67/548/EEC on the approximation of laws, regulations and administrative 
provisions relating to the classifi cation, packaging and labelling of dangerous substances [1967] 
OJ L196/1 (subsequently amended).  

the board. 29  Th e fact that private regulatory initiatives do not necessarily need to 
be confi ned within the jurisdiction of a single state can make it easier to coordi-
nate regulatory eff orts cross-border, breaking political deadlock. Th is factor may 
also apply to transnational coordination within the EU (for fi elds that are not 
subject to EU legislation) and also between the EU and third states. Th e involve-
ment of private actors may encourage transnational initiatives released from the 
traditional political obstacles characterising environmental policy within the 
confi nes of a single state. 

 In sum, therefore, within the environmental sphere, private regulatory eff orts 
may constitute an important means of addressing situations where government 
action is either ineff ective, ineffi  cient or simply non-existent. Common to the 
above rationales is the idea that traditional state regulators may simply lack the 
capacity eff ectively to regulate many of the most pressing modern problems of 
environmental degradation, whether due to the inherently cross-border nature of 
these problems, their complexity and/or the potential lack of resources, political 
will, or a lack of adequate information or expertise to tackle them. 30  

 Th e greater reliance on private and/or hybrid environmental regulation in the 
EU, which we now turn to discuss, must therefore be viewed in the light of the 
above considerations. Clearly, however, an increased role for private regulation 
off ers no panacea for the above regulatory problems. Indeed, increased reliance on 
private actors to achieve environmental public goods may give rise to its own crop 
of diffi  culties, arising, for instance, from the lack of accountability of private regu-
latory initiatives, and the potential for private regulation to be used in the interest 
of a subset of citizens rather than for the public good per se. 31  Th ese diffi  culties will 
be dealt with in the fi nal section of this chapter.   

   3. Th e Trajectory of EU Environmental Regulation to 
Date and the Role of Private Environmental Regulation  

   3.1. From Direct Regulation to Market-Based Instruments  

 Th e beginnings of EU environmental regulation may be traced to the 1960s, and 
took the form of legislation on dangerous substances. 32  As there was no express 
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environmental competence in the Treaty of Rome of 1957, this legislation had the 
ostensibly economic aim of removing the hindrances to trade caused by diff ering 
national legislation on the matter, rather than the aim of environmental protection 
as such. By 1985, however, the Court of Justice of the European Union (CJEU) 
in the landmark  ADBHU  case had confi rmed that environmental protection was 
 ‘ one of the Community ’ s essential objectives ’ , justifying certain limits on the prin-
ciple of freedom of trade. 33  Th is situation was subsequently formalised in the 
Treaties by Article 25 of the Single European Act (SEA) 1986, which inserted a new 
Title VII on the Environment into the Treaty, 34  making environmental protection 
an express objective of the Community. While it was clear that this remained an 
ancillary fl anking policy to the primary Community aim of achieving the internal 
market, the Title nonetheless contained a specifi c legal basis for environmental 
legislation (Article 130s), making it unnecessary to fi nd an economic justifi cation 
for such legislation. 35  

 Th e regulatory technique employed during these early years of EU environ-
mental regulation was overwhelmingly that of direct, command-and-control 
regulation, with the Community legislature setting out the relevant require-
ments in legislation (typically Directives), to be transposed by Member States 
into national law and enforced by national authorities, overseen by the European 
Commission. 

 Such direct regulatory techniques were supplemented in the 1990s by an 
increasing reliance upon market mechanisms to achieve environmental aims, 
refl ecting the ideological shift  that had taken place under President Reagan in the 
US, and Prime Minister Th atcher in the UK, towards neoliberalism and a belief 
that free-market values should apply throughout not only economic, but also 
social, political and environmental life. 36  Such market-based instruments (MBIs) 
seek to adopt an economic solution to Hardin ’ s classic tragedy of the commons 
scenario which posits that, where environmental resources are public goods, this 
leads to overexploitation of the resource. 37  

 In particular, MBIs seek to put a price on pollution, thus  ‘ internalising ’  the 
negative externality of environmental degradation into the market ’ s price mecha-
nism, and correcting the market failure that would otherwise occur. Th us, MBIs 
employ economic instruments such as subsidies or taxes to provide incentives for 
individuals and/or corporations to either refrain from environmentally harmful 
activities (eg dumping waste) or to positively engage in environment-enhancing 
activities (eg planting trees on private land). 
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 Within the EU, environmental MBIs have a constitutional foundation in 
Article 191(2) TFEU, by which the  ‘ polluter pays ’  principle forms one of the foun-
dational principles of EU environmental policy. In this sense use of MBIs is not 
only permitted but indeed required by EU environmental policy. In line with this, 
MBIs have formed an important part of the EU ’ s Fift h, Sixth and (current) Seventh 
multi-annual Environmental Action Programmes, which set out the roadmap 
for the EU ’ s environmental policy. However, as acknowledged by the European 
Commission, MBIs have benefi ts but also limits: 38  

  MBI implicitly acknowledge that fi rms diff er from each other and therefore provide 
fl exibility that can substantially reduce the costs of environmental improvements. MBI 
are not a panacea for all problems. Th ey need a clear regulatory framework in which to 
operate and will oft en be used in a policy mix with other instruments. But if the right 
instrument is chosen and appropriately designed, MBI carry certain advantages over 
regulatory instruments: 

 –    Th ey improve price signals, by giving a value to the external costs and benefi ts of 
economic activities, so that economic actors take them into account and change 
their behaviour to reduce negative  –  and increase positive  –  environmental and 
other impacts.  

 –   Th ey allow industry greater fl exibility in meeting objectives and thus lower overall 
compliance costs.  

 –   Th ey give fi rms an incentive, in the longer term, to pursue technological innovation 
to further reduce adverse impacts on the environment ( ‘ dynamic effi  ciency ’ ).  

 –   Th ey support employment when used in the context of environmental tax or fi scal 
reform.    

 MBIs, such as emissions trading and environmental taxes and charges, now play a 
vital role in the EU ’ s regulatory mix. 39  While traditional direct regulation remains 
important within the EU, the use of MBIs is being considered in increasingly wide 
areas of EU environmental policy, including areas such as habitat conservation 
where it was formerly thought inappropriate. 40  

 Th e precise role of the state and private parties varies, of course, according to 
the specifi c MBI at issue. In some cases (such as eco-taxes), the regulatory function 
(the  ‘ command ’ ) is centralised in much the same way as traditional regulation: the 
private actor ’ s role is that of taking the price signal, as set by the state, into account 
in its private decision-making. In other cases, a far greater role is played by private 
actors. 

 Carbon markets, for instance, may best be conceptualised as hybrid public –
 private regulation, with the state responsible for the institutional setting in which 
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particular markets are embedded, in particular in setting up the market and (to 
a greater or lesser extent, depending on the market at issue) in ensuring that the 
market continues to function eff ectively. Conversely, non-state actors play an 
important role in market-making, price setting, and, in some cases, in verifi ca-
tion of emissions (as with the Clean Development Mechanism under the UN 
Framework Convention on Climate Change (UNFCCC), for instance). In other 
cases, purely voluntary carbon markets have emerged, on the basis of what Jessica 
Green has described as private  ‘ entrepreneurial authority ’ . 41  Even in these cases, 
however, the evidence shows that voluntary carbon markets work best, as Markus 
Lederer has observed, when acting in the shadow of the state and closely aligned 
to state authority. 42  Indeed, states that have ratifi ed the Paris Agreement under 
the auspices of the UNFCCC are also strongly incentivised to provide a robust 
regulatory framework in which to embed their carbon market, as the UN emis-
sions reduction targets are of course incumbent on those states, rather than the 
private actors. 

 Perhaps the best-known environmental MBI currently in use in the EU is the 
EU ’ s own carbon market, the emissions trading scheme (ETS), which forms a vital 
part of the EU ’ s eff orts to tackle climate change. Th e ETS also constitutes a fasci-
nating example of multi-level regulation in action, with the EU initially ceding 
signifi cant regulatory authority to its Member States, but gradually reclaiming that 
ground with subsequent iterations of the ETS Directive. 

 Th e basic idea behind the ETS, as a tradable permit scheme, is relatively simple: 
polluters are granted (or sold) a limited number of rights to emit pollution. Should 
they pollute less than allowed by their permit, they may sell the excess to other 
polluters. In this way, tradable permit schemes can minimise costs, by encouraging 
fi rms that would fi nd it costly to reduce their emissions to purchase the right to 
pollute from fi rms for which this cost is lower. 

 In principle, tradable permit schemes can allow for economic development to 
be reconciled with environmental protection, by allowing new industrial activities 
in the area covered by the scheme without necessarily increasing the total volume 
of emissions from that area. 43  Th e standard features of tradable permit schemes 
are typically: a binding target or  ‘ cap ’  (which, in the most recent versions of the 
ETS, reduces over time so as to achieve an overall reduction in greenhouse gas 
emissions across the EU); a unit of trade (1 tonne of carbon dioxide equivalent); a 
system for distributing allowances to participants; and a compliance period, at the 
end of which participants must have enough allowances to cover their emissions, 
failing which they are subject to a penalty. 
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  44    Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 estab-
lishing a scheme for greenhouse gas emission allowance trading within the Community and amending 
Council Directive 96/61/EC [2003] OJ L275/32.  
  45    Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 on 
industrial emissions (integrated pollution prevention and control) [2010] OJ L334/17.  
  46    A common auctioning platform is used by the diff erent Member States, with the exception of 
Germany, Poland and the UK, which have chosen to develop their own individual auctioning platforms.  
  47    See, in this regard,  ‘ Report from the Commission to the European Parliament and the Council: 
EU and the Paris Climate Agreement: Taking Stock of Progress at Katowice COP (required under 
Article  21 of Regulation (EU) No 525/2013 of the European Parliament and of the Council of 
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ing Decision No 280/2004/EC) ’  (2018) available at:   https://eur-lex.europa.eu/legal-content/EN/TXT/
HTML/?uri=CELEX:52018DC0716&from=EN  .  
  48    Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009 amending 
Directive 2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading 
scheme of the Community [2009] OJ L140/63.  

 Th e creation of the EU ETS by a Directive of 2003 represents the greatest 
regulatory experiment the EU has ever undertaken in environmental policy. 44  
Th e 2003 ETS Directive created the world ’ s fi rst international ETS covering, at 
least in its initial incarnation, carbon dioxide emissions from around 11,000 large 
industrial installations (essentially, those covered by the EU ’ s Integrated Pollution 
Prevention and Control (IPPC) Directive), 45  amounting to around 40 per cent of 
the EU ’ s total greenhouse gas (GHG) emissions. 

 In its current form, the public regulatory competence under the ETS is largely 
located at EU level. Th us, a total emissions cap is set by the EU, within which the 
default option for allocating individual allowances is now by means of auctioning, 
the auctions taking place at Member State level. 46  Member States should use at 
least half of the overall revenues collected through the ETS scheme  –  and all of the 
revenues from aviation sector auctioning  –  for the purpose of combating climate 
change either at the EU or international level, and are obliged to report to the 
European Commission on how these revenues are used. 47  

 In its initial two phases, however, the EU ’ s carbon market has experienced 
severe diffi  culties, including a persistently low carbon price due in part to overal-
location of allowances by Member States (which, under the original Directive, had 
been competent for allowance allocation, but this competence was subsequently 
ceded to the EU). Th is led to a revision of the 2003 Directive in 2009. 48  

 Nonetheless, the ETS has continued to be plagued with diffi  culties, some of 
which persist. Foremost amongst these diffi  culties has been the continued descent 
of the EU carbon price, which plummeted to under  € 3.00 per tonne in the early 
months of 2013, in circumstances where it became evident that, in the context 
of a serious economic recession, the supply of allowances allocated to installa-
tions far exceeded demand. Th is has meant that the European Commission has 
been forced to step in to stabilise the price mechanism by means of the market 
stability mechanism, which essentially props up the carbon price at times of weak-
ness. Aside from the pricing/oversupply issue, the ETS was also used for widescale 
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  50    Directive 2009/28/EC on the promotion of the use of energy from renewable sources [2009] 
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VAT fraud, in the form of bogus  ‘ carousel ’  schemes peaking in 2009 and made 
possible by the divergent VAT treatment of EU allowances across Member States 
(estimated to have cost EU governments around  € 5 billion in total), giving rise to a 
concerted police response across the EU and internationally involving thousands 
of offi  cers. 49  Separately, large volumes of ETS allowances have been stolen from the 
registry accounts in which they are kept, peaking at the end of 2010 and beginning 
of 2011, when allowances to a value of over  € 30 million were stolen. Th ese persis-
tent diffi  culties with the EU ’ s fl agship environmental market-based instrument 
illustrate well that attempts to use MBIs with the aim that the  ‘ market ’  achieves 
environmental public interest goals require careful regulatory design. 

 In particular, the lesson from the ETS has been that the market cannot alone be 
trusted to achieve vital environmental goals: rather, the market may be allowed to 
work, but always in the shadow of public legislators and regulators, which may be 
required to step in at any moment in case of market failure. 

 A similar approach of conditional acceptance of the role of the market and 
environmental MBIs is also apparent in the CJEU ’ s case-law. Th e Grand Chamber ’ s 
important  Vindkraft   judgment is of key relevance here. In brief, the case concerned 
the compatibility with the TFEU ’ s free movement of goods provisions of the way in 
which Sweden chose to transpose part of the EU ’ s 2009 renewable energy sources 
(RES) Directive. 50  Th e RES Directive provides, inter alia, that Member States 
may meet their binding renewables obligations by applying  ‘ support schemes ’  
(Article  3(3) RES Directive), defi ned to include any instrument that promotes 
the use of renewable energy, including green certifi cate schemes, and expressly 
provides that:  ‘ Without prejudice to Articles [107 TFEU and 108 TFEU], Member 
States shall have the right to decide, in accordance with Articles 5 to 11 of this 
Directive, to which extent they support energy from renewable sources which is 
produced in a diff erent Member State. ’  In implementing the RES Directive, Sweden 
made use of this possibility to favour nationally produced green electricity, giving 
green electricity produced at the domestic level priority access to the grid, using a 
system of green electricity certifi cates which only domestic producers could obtain 
and which, once allocated, could be traded. 

  Å lands Vindkraft , a Finnish electricity producer, brought proceedings alleging, 
inter alia, that the Swedish legislation infringed Article 34 TFEU on free move-
ment of goods, arguing that the eff ect of the Swedish scheme was to reserve around 
18 per cent of the Swedish electricity market (ie the portion subject to the quota) 
to Swedish electricity producers. 

 Th e CJEU considered, inter alia, the proportionality of the Swedish renewa-
bles legislation ’ s use of a market mechanism to achieve Sweden ’ s environmental/
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energy  goals. 51  Th e CJEU held that, in designing the Swedish national support 
scheme so that consumers bear the additional cost of producing renewable energy, 
Sweden was validly exercising its discretion in pursuit of the legitimate aim of 
increasing green electricity production. Further, the ability of the scheme to 
achieve that aim was proven. 52  

 Nevertheless, the CJEU held that, in order to be proportionate and therefore 
lawful as a matter of EU law, such a market must be demonstrated to function 
eff ectively and fairly so that traders subject to legislation on renewable energy can 
in fact  ‘ obtain certifi cates eff ectively and under fair terms ’ . 53  To this end, it was, 
 ‘ important that mechanisms be established which ensure the creation of a genuine 
market for certifi cates in which supply can match demand, reaching some kind of 
balance, so that it is actually possible for the relevant suppliers and users to obtain 
certifi cates under fair terms ’ . Further, the CJEU added, the method for determin-
ing the penalty for non-compliance with the quota and the amount of that penalty 
must not go beyond what is necessary to provide an incentive to comply, and must 
not be  ‘ excessive ’ . 54  Again therefore the EU ’ s embrace of environmental MBIs is 
strictly conditional in nature, more specifi cally conditional on compliance with 
what the CJEU considers to be  ‘ fair ’  terms for market participants. 

 Aside from the ETS, the other major environmental MBI in use across the EU 
is that of environmental taxation. In contrast to the ETS (which is not consid-
ered as a fi scal measure in EU law), virtually no environmental tax measures have 
been passed at EU level, and this regulatory instrument remains therefore over-
whelmingly a national one. In particular, the EU continues to have diffi  culty in 
progressing proposals in relation to a harmonised EU-level energy tax, due to 
the need for unanimity within the Council in order for such a measure to pass. 
Following an unsuccessful 1992 Commission proposal on the matter, 55  and a 2003 
Directive leaving much leeway to Member States in the fi eld, 56  the Commission ’ s 
newest Proposal (2011) 57  is currently stalled in the Council. 58  Aside from the 2003 
Directive, there are few examples of environmental charges and taxes currently in 
use at EU level, 59  due mainly to the resistance of Member States to EU legislation 
on fi scal matters, which is still subject to unanimity of voting under the legal bases 
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for indirect taxation and direct taxation. 60  However, the EU plays an important 
role in regulating environmental subsidies and taxation in Europe via its state aid 
policy, and the European Commission has published detailed guidelines on envi-
ronmental state aid. 61   

   3.2. Th e Embrace of Network-Based Regulation 
and Voluntary Regulatory Instruments  

 A further important variety of private environmental regulation in contemporary 
EU environmental policy is the increasing use of instruments aimed at encourag-
ing individuals and organisations (voluntarily) to get involved in achieving the 
EU ’ s environmental policy goals. Th ese instruments may be conceptualised as 
 ‘ network-based ’  governance, in the sense of reliance on non-hierarchical, societal-
driven methods of achieving policy aims. 62  

 In the case of corporations, one example is the emphasis on corporate social 
responsibility (CSR), a trend generally embraced by the EU and Member State 
governments, but regarded with deep suspicion by some environmentalists. In 
the environmental context, network-based, CSR-inspired regulatory techniques 
have led, in many states, to a plethora of voluntary agreements and covenants, 
environmental codes and charters, voluntary environmental management systems 
and voluntary eco-labels. Adherence to such voluntary green initiatives may 
give fi rms a market advantage (consumers, investors and employees may prefer 
greener fi rms; early development of greener technologies may give a fi rst-mover 
advantage) or reduce environmental costs (energy costs, the costs of cleaning up 
pollution). From a consumer ’ s and, more broadly, an environmental democracy 
perspective, providing consumers with additional information on environmental 
performance in taking purchasing decisions can enhance market transparency. 

 Th e CSR concept has also attracted the interest of policy-makers at national, 
EU and international level, who have latched onto it eagerly as fi tting with the 
goals of sustainable development and the environmental integration principle 
(ie the requirement of integrating environmental protection into other policy 
areas), as a way of combining growth and enterprise with environmental 
protection. 63  As a matter of EU law, sustainable development and the environ-
mental integration principle enjoy constitutional status by virtue of Article 3 TEU 
and Article 11 TFEU, respectively. 
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 Th e task for a regulator is, however, a challenging one: the aim is to create an 
architecture or regulatory climate that is favourable to voluntary pro-environmental 
activity, without crossing over into actually mandating such activity as this may be 
costly and may even reduce market actors ’  overall willingness and motivations 
to act. 64  Th is demands a delicate balance which, ideally, should be based on a deep 
understanding of the interrelation between regulation and individual/corporate 
autonomous decision-making or, as Tanya B ö rzel has termed it, the  ‘ shadow of 
hierarchy ’ . 65  

 At the EU level, the European Commission has developed a CSR  ‘ agenda ’ , 
which is largely based on soft -law, non-binding eff orts such as enhancing the 
visibility of CSR and disseminating good practices. However, it has also led to 
binding measures, including a 2014 Directive on disclosure of non-fi nancial and 
diversity information by large companies (with more than 500 employees) and 
groups. 66  Th is obliges companies falling within its scope to disclose information 
on policies, risks and outcomes as regards, amongst other things, environmental 
matters. However, companies are left  with considerable fl exibility as to the manner 
in which they choose to disclose relevant information (eg they may follow UN, 
European or national guidelines, depending on their preference). 67  Th e national 
versus EU dynamics in this fi eld can thus be described as fairly distinct from direct 
forms of regulation, in that a clear target is set at EU level (ie reporting), whilst 
providing a wide margin of discretion as to at what governance level this reporting 
should take place. 

 A further outcome of the current EU CSR agenda has been the encouraging 
of self- and co-regulation processes. An important technique for achieving this 
has been the use of voluntary environmental agreements, ie agreements entered 
into by private parties aimed at achieving environmental objectives. 68  Th ese may 
include self-regulatory arrangements, where the agreement is put in place solely 
by market actors, on a voluntary basis, whether in the form of binding agreements 
or gentlemen ’ s agreements. Well-known examples include the Marine Stewardship 
Council (MSC), which has developed sustainable fi shing standards mainly via 
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collaboration between an ENGO, the World Wildlife Fund, and a corporation, 
Unilever. 69  

 Alternatively, co-regulation may be used, in particular where a legislative or 
regulatory act entrusts attainment of environmental aims to non-state actors. 70  In 
some cases, such as the public voluntary programme in the United States, the legis-
lator or regulator establishes the key elements of the regulation  –  which may, for 
instance, include the regulatory objectives, the deadlines and mechanisms relating 
to implementation, methods of monitoring the application of the legislation, and 
any sanctions necessary to guarantee the legal certainty of the legislation  –  and the 
fi rms subsequently agree on the means of implementing it. 71  In other cases, as is 
popular within many EU Member States, the regulator and industry may arrive at 
a negotiated agreement, which includes environmental obligations. 72  

 Voluntary environmental agreements have been a particular feature of the 
regulatory mix in states such as the Netherlands, Germany and Denmark. A prom-
inent recent example is the so-called Dutch  ‘ Energy Deal ’  by which a group of 
over 40  stakeholders (including employer organisations, trade unions, ENGOs, 
consumer organisations and central and local governments as well as energy 
fi rms) entered into an agreement in 2014, 73  intended to improve energy effi  ciency, 
to promote renewable energy and to reduce dependence on fossil fuels. 74  In other 
Member States, however, co-regulation plays little role in the regulatory mix in the 
environmental context. 

 Partly as a result of this variety of regulatory preferences across Member 
States, with some trusting self-/co-regulation more than others, the EU has gener-
ally refrained from setting a mandatory harmonised approach to the appropriate 
regulatory mix, and has relied largely on soft  law to guide Member States where 
appropriate. Th us, the European Commission has encouraged the use of envi-
ronmental agreements in Communications of 1996 and 2002, and has formally 
recognised particular voluntary agreements on a number of occasions, normally 
by adopting a Recommendation confi rming the content of the industry ’ s engage-
ment, or simply acknowledging the environmental agreement by exchange of 
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letters. Th e Commission has stressed, however, that such action can  ‘ never ’  
mean that it forgoes its right of initiative, meaning it can still propose legislation 
in fi elds where such environmental agreements exist. 75  Th is cautious approach 
refl ects the fact that, while voluntary agreements may serve as an eff ective tool for 
laying down environmental commitments without prior legislative action  –  thus 
avoiding possibly costly and lengthy legislative implementation phases  –  envi-
ronmental agreements have been criticised for not always being very credible or 
transparent. 76  In particular, clear problems of legitimacy and eff ectiveness may 
arise where a regulator decides not to act as a result of voluntary corporate green 
initiatives, in circumstances where it is the corporations, and not the national or 
EU legislature, that decides the level and means of environmental protection and 
monitoring they consider to be appropriate. 

 A further common example of corporate voluntary environmental initiative 
is the use of eco-management standards in undertakings ’  internal processes and 
planning, in order to achieve environmental aims. While some environmen-
tal management standards are mandatory, a substantial number are voluntary. 
Clearly, the credibility of a company ’ s environmental report will depend on the 
reliability of the information and whether consumers and/or shareholders will fi nd 
it convincing. Adherence to recognised environmental initiatives, such as environ-
mental management systems and eco-labels, discussed further below, increases 
the credibility of such reports. 

 At international level, eco-management standards have been formalised in 
the ISO 14001 environmental management systems standard of the International 
Organization for Standardization (ISO). 77  ISO acts as a federation of national 
standardisation bodies, many of which are either part of their national govern-
mental structure or are at least mandated by national governments, although 
some bodies active within ISO are strictly private in nature. For undertakings, the 
standards set by ISO may serve as an eff ective tool to minimise negative envi-
ronmental impacts of their business operations, as well as a means to secure 
compliance with (oft en) internationally agreed environmental rules and regula-
tions, where non-compliance may serve as a barrier for trading goods. 78  A further 
commonly used framework for environmental reporting are the Global Reporting 
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Initiative (GRI) ’ s non-binding guidelines. Th e GRI is a multi-stakeholder network 
launched in 1997 by the Ceres group of investors and environmental organisations. 

 In 1993, the EU passed a Regulation creating its own voluntary Eco-
Management and Audit Scheme (EMAS), now covered by Regulation 1221/2009. 79  
Th is scheme had a low uptake in the 1990s and 2000s, so one of the principal 
aims of the 2009 Regulation was to increase participation by (EU and non-EU) 80  
undertakings. Essentially, in order to participate in EMAS, an undertaking must 
conduct an environmental review and audit of its activities, products and services, 
have these documents verifi ed by an  ‘ environmental verifi er ’ , 81  then prepare an 
environmental statement as set out in Annex IV of the Regulation. Th ese docu-
ments are submitted to the competent authority in the relevant Member State for 
a decision on registration. 82  Databases detailing EMAS-registered organisations, 
environmental statements, and environmental verifi ers are made publicly avail-
able by the Commission. 83  A key feature of the 2009 Regulation is the EU ’ s desire 
to avoid duplication of eff ort by undertakings. Th us, the substantive requirements 
of EMAS mirror to some extent the ISO 14001 standard, 84  and Member States 
may request the Commission to recognise national environmental management 
standards as fulfi lling part or all of the EMAS requirements. 85  

 A fi nal example of network-based, voluntary environmental regulation in the 
EU is its Ecolabel Regulation. Th is voluntary scheme was established in 1992 and 
is aimed at enhancing the visibility of high environmental standards of a product 
or service. Applicant manufacturers must apply to the relevant national competent 
authority to be awarded the right to display the EU ’ s Ecolabel symbol, a fl ower, 
on their products. From a corporate perspective, eco-labels may provide enter-
prises with formal recognition for sustainability eff orts, which may help to justify 
the use of a certain price-point that is refl ective of (oft en more costly) sustainable 
production methods. If the eco-label holds suffi  cient meaning for consumers, it 
may constitute a powerful method of steering buying behaviour and, in conse-
quence, may incentivise companies to attain to the standards required to be part 
of the eco-label  ‘ club ’ . 86  
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 Th e EU ’ s Ecolabel Regulation sets out broad criteria for the awarding of the 
fl ower label, giving the responsibility of developing more detailed requirements 
to the EU ’ s Ecolabelling Board. Th is Board is composed of national competent 
authorities and acts as a  ‘ consultation forum ’  comprising a  ‘ balanced participa-
tion of all relevant interested parties concerned with that product group ’ . 87  In 
2010, a new Ecolabel Regulation was passed, aimed in large part at increasing 
the label ’ s eff ectiveness, including by streamlining the award process. 88  A vari-
ety of other EU labelling measures coexist with the fl ower label, some of which 
are voluntary. Despite such a voluntary nature, these schemes may have a strong 
public – private dimension. For instance, the Commission has indicated its will-
ingness to recognise voluntary schemes set up by private operators such as the 
Roundtable on Sustainable Biomaterials (RSB) to demonstrate an undertaking ’ s 
compliance with the requirements concerning biofuels or bioliquids as set out in 
EU legislation. 89   

   3.3. Th e Push Towards Privatised Environmental 
Enforcement  

 A further striking example of network-based environmental regulation in the 
EU is the increasing emphasis on decentralised and privatised environmental 
enforcement, as refl ected in the principles of access to information, participa-
tion, and access to justice in environmental matters provided for in the Aarhus 
Convention of 1998. In essence the aim is to enable non-governmental civil soci-
ety (individuals and organisations) to get involved in environmental protection, 
through the increased recognition of environmental rights. Such techniques now 
form an important part of the regulatory toolkit for improving environmental 
protection within the EU and Europe more broadly. Th e Convention was hailed 
by the then Secretary-General of the United Nations, Ban-Ki Moon, as  ‘ the most 
ambitious venture in the fi eld of environmental democracy under the auspices of 
the United Nations ’ . 90  As the reference to environmental democracy suggests, the 
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  92    Council Decision of 17 February 2005 on the conclusion, on behalf of the European Community, 
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justice in environmental matters [2005] OJ L124/1.  
  93    Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public 
access to environmental information [2003] OJ L41/26; Directive 2003/35/EC of the European Parlia-
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approach of the Aarhus Convention is fi rmly aimed at increasing citizens ’  involve-
ment in achieving environmental protection, following on from Principle 10 of 
the Rio Declaration adopted by the 1992 Rio Conference on Environment and 
Development (UNCED), which provides: 

  Environmental issues are best handled with participation of all concerned citizens, at 
the relevant level. At the national level, each individual shall have appropriate access to 
information concerning the environment that is held by public authorities, including 
information on hazardous materials and activities in their communities, and the oppor-
tunity to participate in decision-making processes. States shall facilitate and encourage 
public awareness and participation by making information widely available. Eff ective 
access to judicial and administrative proceedings, including redress and remedy, shall 
be provided. 91   

 Th e three  ‘ pillars ’  of the Aarhus Convention  –  access to information, public 
participation, and access to justice  –  have, at their heart, the aims of improv-
ing transparency, democracy and accountability in decisions aff ecting the 
environment. Key to this approach is the idea that, by enabling citizens to access 
information on their environment, to participate in environmental decision-
making, and to challenge environmental decisions before courts/tribunals, this 
will contribute to achieving a higher level of environmental protection. While the 
Aarhus Convention adopts an essentially procedural approach to environmental 
rights, its Preamble makes clear that its authors envisaged these procedural rights 
not as an end in themselves, but as a means of achieving what they recognised 
as a universal right for every person,  ‘ to live in an environment adequate to his 
or her health and well-being, and the duty, both individually and in association 
with others, to protect and improve the environment for the benefi t of present and 
future generations ’ . 

 Since May 2005, the European Community (and subsequently the European 
Union) has been a party to the Aarhus Convention, alongside its Member States, 92  
and has implemented it on two levels. First, in terms of measures directed at 
Member States, it passed two Directives in 2003 implementing the Convention ’ s 
access to information and public participation principles (Directives 2003/4 and 
2003/35, respectively), 93  although the latter applies only in narrowly designated 
fi elds of EU environmental law, namely, environmental impact assessment (EIA) 
and integrated pollution prevention and control (IPPC, now covered by the 
Industrial Emissions Directive). Due to opposition from certain Member States, 
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the Commission ’ s 2003 proposal for a general Directive on access to environmen-
tal justice implementing the third pillar of the Convention, access to justice, was 
never passed in the Council. 94  Second, in order to fulfi l its obligations as a party 
to the Aarhus Convention in its own right, the EU passed a Regulation in 2006 
that aims at implementing all of the three pillars of the Convention in relation to 
actions by EU institutions and bodies. 95    

   4. Th e Citizen ’ s Perspective ?   

 It will be evident from the above that the role of private actors in environmental 
regulation and enforcement in the EU has grown steadily since the 1990s and, at 
EU level, they are now generally acknowledged as forming an essential part of 
the regulatory mix, be they individuals, corporations or ENGOs. It will also be 
apparent that this represents a fundamental change in the architecture of EU envi-
ronmental regulation, from a state-centred approach to a more pluralist harnessing 
of business and society in pursuit of the EU ’ s environmental aims. 96  In the words 
of Maria Carmen Lemos and Arun Agrawal: 

  Th e fragmentary nature of the sources of complex environmental problems, such as 
global climate change, and the reluctance or inability of nation states to regulate the 
sources of these problems, means that nonstate actors and organizations may be able to 
play an essential role in mobilizing public opinion and generating innovative solutions. 97   

 Nevertheless it must be recognised that, in reality, many of the EU ’ s fl agship 
market- and network-based regulatory techniques are more properly viewed as 
hybrid regulatory instruments, relying on legal frameworks that are themselves 
hierarchical in nature (ie created and enforced by the EU and/or Member States). 
In this context, one can question to what extent the EU ’ s experience with private 
environmental regulation and enforcement can correctly be described as  ‘ of the 
people, by the people ’  and, perhaps most importantly,  ‘ for the people ’ , as referenced 
in the title of this chapter. 98  
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 Th e EU ’ s Emissions Trading Scheme, for instance, is the product of EU 
Directives (plus other legal measures), implemented and enforced by the European 
Commission, EU Courts and Member State authorities. Th e EU Ecolabel, outlined 
above, is a further example of hybridity. Other important examples of hybrid 
public – private arrangements are found in the fi eld of renewable energy where, 
as stated above, a corporation ’ s compliance with a number of globally recognised 
private voluntary sustainability standards, such as the Roundtable on Sustainable 
Biomaterials (RSB), may be accepted as proof of compliance with the overall 
renewables requirements provided in the Renewable Energy Directive. 99  

 In this sense, the EU ’ s embrace of private environmental regulation has never 
been as wholehearted as, for instance, that of the United States, where truly private 
regulation has occupied (and been permitted by regulators to occupy) a far greater 
portion of the regulatory mix than in the EU. Fundamentally this refl ects the fact 
that the predominant economic model in the EU, as expressed in the concept of 
a  ‘ social market economy ’  found in Article 3 TEU, has never been based on the 
same unquestioning belief in the market (including for the achievement of envi-
ronmental aims) as the neoliberal economic model that has achieved popularity 
in the US. 100  

 Further, even those elements of private environmental regulation encouraged 
at the EU level may, if not properly designed and overseen by public regulators, 
raise signifi cant questions about their compatibility with the EU ’ s own constitu-
tional democratic principles, as well as issues of trust, legitimacy and credibility 
from a citizen ’ s perspective more broadly. 

 One such example is the encouragement of CSR and voluntary environmen-
tal initiatives, discussed above. In the EU, CSR has been embraced as a win – win 
policy, arguing that greener behaviour can indeed give fi rms a market advantage 
or reduce environmental costs. From an environmental democracy perspective, 
as explained above, by providing consumers with additional information on envi-
ronmental performance in taking purchase decisions, market transparency can be 
increased. 

 At worst, however, voluntary environmental initiatives may be employed tacti-
cally by undertakings to avoid being regulated  –  and the concomitant costs of 
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compliance, potential ineffi  ciency, and loss of control over the applicable stand-
ard and regime  –  or to postpone it for as long as possible. 101  Moreover, empirical 
economic research suggests that this may be an eff ective tactic. 102  A well-known 
example within the EU was the choice of the EU car industry to enter into agree-
ments on emissions standards, essentially in order to avoid being regulated. Aft er 
unsatisfactory environmental performance, this ended in failure in 2010 when the 
EU lost patience, passing a Regulation on passenger car emissions. 103  

 Th e risk, then, is that CSR may be viewed as mere greenwashing, with no 
assurance that environmental objectives will be attained, little accountability 
on the part of undertakings, and little ultimate practical eff ect on the behav-
iour of businesses  –  thus undermining the credibility of CSR initiatives. 104  Such 
criticism comes not only from the environmental camp, but also from the corpo-
rate governance perspective: in the capitalist corporate model, managers are 
accountable to shareholders for profi ts, and any attempts to achieve other goals 
at the same time are illegitimate. Th e  ‘ triple bottom line ’  which the UN and the 
Commission advocate  –  aiming not just to make money, but also to protect the 
environment and to improve social justice  –  distracts attention from ultimate 
managerial duties. 105  

 In sum, as with market-based approaches, voluntary environmental initia-
tives have in some circumstances certain clear advantages in comparison with 
direct regulation. In the right context, they may off er an important contribution to 
achieving a higher level of environmental protection by complementing, though 
not replacing, direct regulation. Th eir principal disadvantage lies in their very 
nature: they are not compulsory, and therefore inappropriate for use alone to deal 
with immediately serious environmental risks. Even where their use is in principle 
appropriate, their success in achieving environmental protection goals depends 
on how the initiative is constructed and functions in practice. For instance, the 
 ‘ shadow of hierarchy ’  must be constructed in such a way that voluntary environ-
mental initiatives cannot be used to create de facto compulsory environmental 
standards which are then used to exclude competitors. In the EU, that is achieved 
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by the competition rules laid down in Articles 101 and 102 TFEU, and the equiva-
lent provisions of national competition laws. 106  

 Th e  ‘ shadow of hierarchy ’  must also be constructed in a way that ensures that, 
where an important environmental goal is not in fact being met, direct regula-
tion takes over. Th is is what occurred, for instance, in the case of the voluntary 
agreement on passenger car emissions, but only aft er many years of environ-
mental degradation had been allowed to take place. It is also what ultimately 
occurred in the case of the EU ’ s ETS as discussed above, but again only aft er 
many years of a failing carbon market. Even then, while the ETS remains the 
EU ’ s fl agship climate policy instrument, it is a fundamentally economic construct 
which most EU citizens will never have cause to understand or even encounter 
in their day-to-day lives, again raising evident questions about the legitimacy of 
such a mechanism. 107  

 Th e classic response to such concerns is that the benefi ts of such regulatory 
tools in terms of eff ectiveness are suffi  cient to outweigh any legitimacy concerns. 
Nevertheless, the regulatory fl aws in the ETS as originally constructed (eg overal-
location of allowances due to the initial delegation of competence for allocating 
allowances to the Member States) demonstrate well the dangers in relying on 
private and hybrid regulatory techniques if they are not properly designed. Given 
the increasing consensus that climate change is a human rights issue that poten-
tially aff ects all citizens, including future generations, this is no longer an abstract 
issue. Rather, in the words of the UN High Commissioner for Human Rights: 
 ‘ human rights are under threat from a force that challenges the foundations of all 
life on this planet we share. ’  108  In these circumstances the conditional acceptance 
of MBIs is thrown into sharp relief: it is apparent that the EU may justify reliance 
on MBIs such as the ETS if and only if such mechanisms are in fact eff ective in 
achieving the EU ’ s climate goals for the benefi t of its citizens and in conformity 
with their rights. 

 While one may question the democratic legitimacy of many forms of private 
environmental regulation, the privatised environmental enforcement as epito-
mised by the Aarhus Convention is expressly intended to champion environmental 
democracy, by conferring rights on individuals and ENGOs to access environ-
mental information, and participate in and challenge environmental decisions. 
Further, an increased reliance on private enforcement has obvious attractions: as is 
oft en acknowledged in the literature, a lack of resources (or inadequate prioritisa-
tion) on the part of public enforcers can be a serious barrier to eff ective regulatory 
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policies. 109  In this context, private enforcement through litigation may be seen 
as a response to possible capacity issues or other functional limitations of public 
enforcers in  ‘ getting the job done ’ . 

 Nevertheless, little empirical proof yet exists demonstrating that increased 
environmental democracy in fact leads to improved environmental quality. Indeed, 
one might argue that the opposite could be possible in some situations. One might 
easily imagine, for instance, a case where individuals and/or communities may use 
such procedural rights in order to object to environmentally motivated restrictions 
that, from their perspective, reduces their access to local amenities. As Mason has 
observed: 110  

  Aarhus environmental rights straddle uneasily between, on the one hand, their embod-
iment as procedural entitlements and, on the other, the social welfare aspiration, 
expressed in Article 1 [of the Convention], to provide environmental quality adequate 
to the human health and well-being of all persons. Th e UNECE [United Nations 
Economic Commission for Europe] assumption that the former necessarily promotes 
the latter is asserted rather than substantiated. 111   

 Th at is not to suggest that greater privatised environmental enforcement will 
necessarily lead to lower environmental quality, but rather that further evidence 
is required before public enforcers amend their enforcement priorities (or indeed 
reduce the resources allocated to enforcement) on the assumption that private 
actors will fi ll the gap that public enforcement action had previously occupied. As 
with any novel regulatory technique, the eff ectiveness of private enforcement must 
fi rst be scientifi cally observed and tested.  

   5. Conclusion  

 Contemporary EU environmental policy off ers fascinating examples of experi-
mentation with novel and ambitious private and hybrid regulatory techniques. 
Such regulatory creativity has been necessitated by, in particular, the recognised 
failure of direct regulation eff ectively to achieve vital environmental policy goals 
in fi elds such as climate change and nature conservation. In certain instances, 
such novel regulatory initiatives have been designed purely with a view to 
eff ectiveness and without regard to citizen trust and participation (eg market-
based instruments such as the EU ETS). In other instances, private regulatory 
techniques have involved only certain market actors to the exclusion of private 
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citizens (eg CSR and voluntary corporate agreements). Privatised environmental 
regulation has worked best when closely supervised by state authorities and when 
they have proved that they are ready to step in to regulate where privatisation 
has failed. Further, encouragement of private enforcement is a striking feature of 
EU environmental policy at present, with the express aim of encouraging greater 
environmental democracy. However, the jury remains out on the extent to which 
this will in fact result in improved environmental outcomes.   


