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ABSTRACT 

REMEMBERING THE CONSTITUTION: THE EASTER PROCLAMATION AND 
CONSTITUTIONALISM IN INDEPENDENT IRELAND  

 

The Proclamation of the Republic made at Easter 1916 has been an enduring point 
of reference for those calling for fidelity to its ideals or a renewal of Irish national life 
based on its principles. As such, it has often been treated as a touchstone for exist-
ing or possible future constitutional arrangements. As with many such documents, 
such as the Democratic Programme of Dáil Éireann (1919) many invocations of the 
Proclamation show scant understanding of relationship to its actual contents or 
even purpose. The most striking example is the misplaced (in one sense) reference 
to the pledge to "cherish all the children of the nation equally". This may not deprive 
such references to the Proclamation and similar manifestos of their symbolic force, 
but it does sharpen the necessity for a close examination of how useful they might 
be in reconstructing Irish political and constitutional ways of being in the face of the 
state's current predicament. As the cherishing of children example suggests, mis-
remembrance too can be a healing and creative force. 

Publication information 
Paper presented at the IBIS Annual Conference 2010 A Decade of Centenaries: 
Commemorating Shared History Global Irish Institute, University College, Dublin, 
20 May 2010. 

IBIS is grateful to the Department of the Taoiseach for its support in funding the 
conference. 



 

 

BIOGRAPHICAL INFORMATION 

 has been a lecturer in the Faculty (and subsequently the School) of 
Law at UCD since 1991, where he has taught Contract Law, Constitutional Law, 
Administrative Law, Media Law, a course in Current Issues in Law and Politics, In-
ternational Human Rights Law and the Law of the European Convention on Human 
Rights. From 2002 to 2004 he held the NUI Travelling Studentship in Law and he is 
currently completing a DPhil thesis at the University of Oxford (Wolfson College) 
comparing the role of directive principles and justiciable social rights in Indian and 
Irish constitutional law. 



 

IBIS WORKING PAPER NO. 104 

REMEMBERING THE CONSTITUTION: THE EASTER PROCLAMATION 
AND CONSTITUTTIONALISM IN INDEPENDENT IRELAND 

 

At a seminar several years ago, a senior member of the Irish judiciary is reputed to 
have taken a speaker to task, on the ground that he and his colleagues did not re-
quire Montessori lessons in relation to European human rights law. In a roundabout 
manner, that vignette provides a useful starting point for considering the role of the 
1916 Proclamation of the Irish Republic in the constitutional imagination of inde-
pende
might have relished, but certainly did not intend, the most specific contemporary 
resonance of that document lies closer to his preoccupations as an educational re-
former than as a revolutionary patriot; not that Pearse would have accepted, of 
course, that those two aspects of his thought and action could ever be divorced. 

Today, in the Republic of Ireland, the most well-known and resonant portion of the 
Proclamation is probably  

The Republic guarantees religious and civil liberty, equal rights and equal op-
portunities to all its citizens, and declares its resolve to pursue the happiness 
and prosperity of the whole nation and of all its parts, cherishing all the children 
of the nation equally, and oblivious of the differences carefully fostered by an 
alien government, which have divided a minority from the majority in the past. 

has acquired the status such a commonplace that it virtually eclipses every other 
part of the Proclamation in public debate. As Senator David Norris suggested out in 
a recent Seanad debate, it may well be the case that most people in the country 

 already part of the Constitution.1 

It is well-understood, of course, amongst historians, political scientists, legal schol-
u-

rative expression, denoting Protestant and Catholic, Nationalist and Unionist, or 
whatever other anatomy one may care to impose on the historic cultural differences 
on the island of Ireland.2 The original context of the phrase in the Proclamation 
makes that very plain. Equally, the phrase is almost exclusively now quoted in pub-
lic debate for the purpose of expressing a moral standard for evaluating the way in 
which the Irish state and Irish society has treated and continues to treat actual chil-
dren. In many cases, those who well understand the original meaning of the phrase 

                                         
1 Senator David Norris Report of Joint Committee on the Constitutional Amendment on Children: Statements. 
(24 February 2010) 201 Seanad Debates 96. 
2 A brave new model for the rights of Irish children Irish Times 18 February 2010. 
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are happy to use it according to its contemporary, popular understanding, seeing 
this as an example of healthy and creative misremembering.3  

To judge by a survey of the Dáil and Seanad debates since 1922, this transposition 
of the meaning of the Proclamation has a long history. Before 1960, there were no 

have been at least two hundred and seventy-eight references to it, almost all of 
them in the context of the rights of actual children.4 Virtually all of those invocations 
of the phrase involved Opposition Deputies and Senators castigating the govern-
ment of the day for failing to meet the promise of the Proclamation in the way in 
which actual children are treated in the education system or by other public ser-
vices.  

If not used specifically to refer to children, the phrase tends in modern times to be 
used to criticise those in power for their indifference to the plight of the most vulner-
able in society more generally. Sinn Féin speakers, in particular, are prone to make 
such a reference.5 This may be seen as one instance of the phenomenon which 
Maillot discerns in her study of that party  

The type of socialism that is advocated by Sinn Féin does not belong to any 
particular school, the main reference being to James Connolly and to a native 
historical line that goes back to the 1916 Proclamation. In some ways, social-
ism is presented as being synonymous with republicanism, and therefore there 
is no perceived need to theorise or have any external references.6 

As Ferriter notes, speaking of the sentence in its entirety  

The passage became one of the most quoted of twentieth-century Irish history, 
largely because of the failure of the promises to materialise and because it was 
a useful one for socialists to quote in order to lambaste empty revolutionary 
sentiments.7 

S r from Fine Gael, for 
example, may quite easily draw on this section of the Proclamation as a source from 
which to pour scorn on the Government.8 Despite this currency of the phrase as a 

                                         
3 Senator Alex White Report of Joint Committee on the Constitutional Amendment on Children: Statements. 
(24 February 2010) 201 Seanad Debates 89. 
4 h http://www.oireachtas-debates.gov.ie/ (searched by the author on 19 May 2010). 
5 e.g. Martin Ferris TD Social Welfare and Pensions (No. 2) Bill 2009: Committee and Remaining Stages (11 
December 2009) 698 Dáil Debates 339-40. 
6 Maillot, Agnès New Sinn Féin: Irish republicanism in the twenty-first century (London: Routledge, 2005) 103. 
7 Ferriter, Diarmaid (2004) The Transformation of Ireland: 1900-2000. London: Profile Books,158. 
8 e.g. Shane McEntee TD Social Welfare and Pensions (No. 2) Bill 2009: Committee and Remaining Stages 
(11 December 2009) 698 Dáil Debates 
appears). 

http://www.oireachtas-debates.gov.ie/
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call for social justice, its original meaning has also sometimes been explicitly re-
called by Deputies and Senators, even while they may be deploying it, at least in 
part, in its more commonly accepted current sense.9  

has been used overwhelmingly as the basis for a call to respect and defend the 
human rights of children. Despite a lack of much direct evidence, we can be confi-
dent that Padraig Pearse was, at the very least, one of the principal authors of the 
Proclamation, with James Connolly also likely to have had a significant influence.10 
As noted at the outset of this paper, Pearse himself, while probably not intending in 
1916 that his words should be capable of being understood in this sense, would al-
most certainly have welcomed the use to which they have now been put. After all, 
the Murder Machine, his most famous expression of his views on education, starts 

.which wickedly does violence to the elementary 
human rights of Irish children. 11. In the Murder Machine, too, one can find 

12 As Declan Kiberd has put it  

.Pearse summoned the Celtic hero Cuchulain to his side, it is true, but he did 
so to justify cherishing all the children of the na-
tion equally . This vision had as much in common with Rosa Luxemburg as 
with Cathleen ní Houlihan, and the Irish modernizers who shaped it knew how 
to have things both ways. After all Pearse had studied the educational methods 
of Maria Montessori in Belgium and imported them to Ireland with the soothing 
assurance that they amounted to no more than a return to the old fosterage 
systems of Gaelic Ireland. A man with something new to offer, he chose to 
present it Both Joyce and Pearse relished their 
capacity to make the past answer present and future needs. This was one way 
of coping with the effects of modernity: the adoption of a philosophy which 
chose to see past and future as complementary rather than opposed catego-
ries.13 

                                         
9 For an apt conjunction of the two senses of the phrase, see the remarks of Senator Eoghan Harris on Order 
of Business for 29 October 2008: Order of Business (29 October 2008) 191 Seanad Debates 823. 
10 Ferriter (n 7) 145. 
11 A Significant Irish Educationalist: 
The Educational Writings of P.H. Pearse (Dublin and Cork: Mercier, 1980) 371. 
12 ibid 378. 
13 Romantic Ireland's dead and gone Times Literary Supplement 12 June 1998. See also 

The Life 
and After-Life of P.H. Pearse/Pádraic Mac Piarais: Saol agus Oidhreacht (Dublin and Portland, OR: Irish 
Academic Press, 2009) 67. 
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14 It 
seems anything but that. 

So far as has this trend from the national and patriotic to the educational and social 
u-

tional Amendment on Children has recommended that the following language be 
inserted into Bunreacht na hÉireann by way of any such amendment  

Article 42 

1. 1° The State shall cherish all the children of the State equally.15 

As mentioned, all concerned in the Seanad debate on the report appear to have 
been aware of the historic transfer of meaning that has been at work here. However, 
Senator Ronán Mullen expressed particular concern about the use of the phrase 

some supra-parental role for the State, which it does not already possess. 

children of the State  suggests the concept of the State as parent. 
h-

out wishing to be definite about the implications it might have. Could it exclude 
the possibility of non-citizens enjoying certain categories of rights? Would the 

at a rather dramatic transfer of rights and responsibilities from parents to the 
State? A strong case can be made for eliminating that part of the proposed 
amendment, as it is too vague and rhetorical and its relationship with the more 
specific statements on the duties of the State and parents is completely un-
clear.16 

clear that under Article 42.5 the State is the default parent and not the super par-
17 Presumably, what was intended by the formula is not greatly different from 

18 On the other hand, Senator David Norris, in the same 

given the widest possible interpretation  

Most citizens of the country believe the phrase is already in the Constitution so 
let us satisfy them and put it there. Let chil-

                                         
14 Minister of State at the Department of Health and Children (Barry Andrews TD) Report of Joint Committee 
on the Constitutional Amendment on Children: Statements. (24 February 2010) 201 Seanad Debates 78. 
15 Final Report of the Joint Committee on the Constitutional Amendment on Children (Dublin, February 2010). 
16 Senator Ronán Mullen Report of Joint Committee on the Constitutional Amendment on Children: State-
ments. (24 February 2010) 201 Seanad Debates 86. 
17 [2001] 3 IR 622 (SC) 719. 
18 
quite the same meaning in each case. 
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dren  did not mean people under a certain age. It meant all the people of the 
State because we are all the children of the State.19 

l-
s-

tinction which the Constitution draws between the Nation and the State in Articles 1 

Constitution, since the present Article 2 closes by affirming that  

.the Irish nation cherishes its special affinity with people of Irish ancestry liv-
ing abroad who share its cultural identity and heritage.20 

That is closer to the original sense of the phrase in the Proclamation. Significantly, 
however, the passage from the Proclamation quoted above is preceded by the af-
firma

educational writings  

There is little hint in [those] writings that Ulster might be different. Indeed, his 
treatment of the wider Ulster issue remains one of the great weaknesses in his 
thinking. He wholly fails to recognize the reality of grassroots Protestant resis-
tance to Home Rule, much less to separation. The imaginative insight he 
showed on many other issues failed him here. The Proclamation of the Repub-
lic rose no higher than conspiracy theory to explain the sense of Protestant 
identity. Generous and inclusive 
was, there was no place for a distinctive Ulster room in the house of his 
thought.21 

In that regard, the Proclamation may be contrasted by the current Article 3 of the 
  

x-

22 

It is highly likely that, as Kilkelly comments, the new Article 42.1.1° proposed by the 
a-
l-

lowing sub-section.23 Even though it might not be located specifically in Article 45 of 
the Constitution, the new Article 42.1.1° could thus be seen to be the equivalent of a 

                                         
19 Norris (n 1). 
20 Bunreacht na hÉireann Art 2 (as amended by the Nineteenth Amendment of the Constitution Act, 1998). 
21 Revising 
the Rising. Derry: Field Day, 136-37. 
22 Bunreacht na hÉireann Art 3 (as amended by the Nineteenth Amendment of the Constitution Act, 1998). 
23 Kilkelly (n 2). 
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Directive Principle of Social Policy set forth in that Article. The courts have certainly 
treated some provisions of the Constitution outside Article 45 as containing what 
are, for all practical purposes, either wholly24 or in part,25 merely directive principles. 
Such cases suggest that, by looking at the language and the subject-matter of a 
constitutional provision, the court may determine that it sets forth, at least to some 

the executive and that the application of this principle by those other organs of State 
shall not be reviewable by any court.26 

This raises an interesting question. In 2010, why is the Proclamation (and particu-

White put it)27 than the equivalent provisions of the Democratic Programme of Dáil 
Éireann of 1919 and the Directive Principles of Social Policy contained in the Con-
stitution, neither of which have lodged anywhere near as distinctly, if all, in common 
memory? 

The Democratic Programme is very much as the extension of ideas briefly sketched 

right of the people of Ireland to the ownership of Ireland, and to the unfettered con-
e Irish Labour Party has 

striven to keep alive the memory of the Democratic Programme,28 which is fitting, 
given the primary role which Labour, represented by Thomas Johnson, William 

o which the 
Democratic Programme has been consigned is particularly striking given the central 
place which the rights of children play in it  

It shall be the first duty of the Government of the Republic to make provision 
for the physical, mental and spiritual well-being of the children, to secure that 
no child shall suffer hunger or cold from lack of food, clothing, or shelter, but 
that all shall be provided with the means and facilities requisite for their proper 
education and training as Citizens of a Free and Gaelic Ireland. 

-23 period is well known from the historical 
literature on the topic.29 A more prosaic explanation is that the Democratic Pro-
                                         
24 Horgan  v Ireland [2003] 2 IR 468 (HC); Dubsky v Ireland [2007] 1 IR 63 (HC) (Art 29.1-3). 
25 BL v ML [1992] 2 IR 77 (SC) (Art 41.2). 
26 The principles of social policy set forth in this Article 
are intended for the general guidance of the Oireachtas. The application of those principles in the making of 
laws shall be the care of the Oireachtas exclusively, and shall not be cognisable by any Court under any of 
the provisions of this Constitution  
27 White (n 3). 
28 Labour To Mark 90th Anniversary of 1st Dáil / Adoption of Democratic Programme
http://www.joanburton.ie/?postid=1031 (Last accessed 19 May 2010). 
29 adi-
cals, rebels  & establishments. Belfast: Appletree; Costello, Francis Labour, Irish Republicanism, and the So-
cial Order during the Anglo-Irish War (1991) 17 Canadian Journal of Irish Studies 1, 13-18. 
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gramme was associated with an historic event the first meeting of Dáil Éireann
which does not evoke the drama, the glamour even, of the Easter Rising. 

The same could be said of the Directive Principles of Social Policy. In that case, 
their relative obscurity is compounded (for the relatively small proportion of the 
community who are aware that they even exist, never mind what they contain) by 
the sense that they reflect the values and aspirations of Ireland in the mid-1930s 
rather than the Ireland of the early twenty-first century. For the even smaller group 
who have actually read the Directive Principles, much of the language used is 
bound to seem, in different parts, cautious, measured, anodyne and stilted. Never-
theless, it is perfectly conceivable that under different historical circumstances lan-

which the Proclamation has come to possess  

The State shall strive to promote the welfare of the whole people by securing 
and protecting as effectively as it may a social order in which justice and char-
ity shall inform all the institutions of the national life.30 

1° The State pledges itself to safeguard with especial care the economic inter-
ests of the weaker sections of the community, and, where necessary, to con-
tribute to the support of the infirm, the widow, the orphan, and the aged. 

2° The State shall endeavour to ensure that the strength and health of workers, 
men and women, and the tender age of children shall not be abused and that 
citizens shall not be forced by economic necessity to enter avocations unsuited 
to their sex, age or strength.31 

In contrast to the Proclamation, the Directive Principles really do languish in obscu-

been cited in the Houses of the Oireachtas almost three hundred times over the last 
ninety years, the Directive Principles of Social Policy have been collectively referred 
to on not more than fifty or so occasions.32 The provisions quoted above have been 
cited, in the case of the first on fewer than twenty occasions,33 the second also 
fewer than twenty times34 and the third approximately ten times.35 Against this 
background, it is not surprising that the Constitution Review Group was unable in 
1996 to make any clear recommendation as to whether or not the Directive Princi-
ples should be deleted from the Constitution or not, although if retained the pre-

                                         
30 Art 45.1. 
31 Art 45.4. 
32 http://www.oireachtas-debates.gov.ie/  
33 http://www.oireachtas-debates.gov.ie/ a social order u-
thor on 19 May 2010). 
34 http://www.oireachtas-debates.gov.ie/ (searched for 

 
35 http://www.oireachtas-debates.gov.ie/ 

the tender age of children shall not be abused y the author on 19 May 2010). 
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vailing view seemed to be that the language should be modernised and the scope 
of the directive principles extended.36 Scholars who have considered the Irish ex-
ample of directive principles have also struggled to articulate a clear rationale for 
retaining them, at least in terms that can be easily related to actual Irish political, 
administrative and legal practice.37 

Granted that the language of the Directive Principles is nowhere near as inspiring 
as that of the Proclamation, what else explains this disparity in the public impact of 
the manifesto of an uprising that took place almost a century, as compared with 
provisions of the constitution of the country? 

It is instructive to contrast the Irish experience with the Indian one. The framers of 
the Constitution of India adopted Directive Principles of State Policy in a form that 
was closely modelled on those in Bunreacht na hÉireann and in many cases 
adapted directly from the wording of the Irish directive principles to meet Indian re-
quirements. For example, the Indian equivalents of the first and third of the three 
Irish directive principles already cited are, in broad terms  

The State shall strive to promote the welfare of the people by securing and pro-
tecting as effectively as it may a social order in which justice, social, economic 
and political, shall inform all the institutions of the national life.38 

The State shall promote with special care the educational and economic inter-
ests of the weaker sections of the people, and, in particular, of the Scheduled 
Castes and the Scheduled Tribes, and shall protect them from social injustice 
and all forms of exploitation.39 

The State shall, in particular, direct its policy towards securing  

(e) that the health and strength of workers, men and women, and the tender 
age of children are not abused and that citizens are not forced by economic 
necessity to enter avocations unsuited to their age or strength40 

There are, however, significant differences, such as the presence of directive prin-
ciples which address concerns specific to India and not Ireland, such as a uniform 
civil code, the prohibition of alcohol and the avoidance of cow slaughter.41 In addi-
tion, the Indian directive principles have a broadly more progressive cast including 
such goals as equal pay for equal work, for both men and women, and maternity 
                                         
36 Report of the Constitution Review Group (1996). Dublin, Pn 2632 389-94. 
37 e.g. Tushnet, Mark (2008) Weak Courts, Strong Rights: Judicial Review and Social Welfare Rights in 
Comparative Constitutional Law. Princeton and Oxford: Princeton U.P., 238-41. 
38 Constitution of India, Art 38(1) (renumbered by the Constitution (Forty-fourth Amendment). 

Act, 1978, s. 9). 
39 ibid Art 46. 
40 ibid Art 39(e). 
41 ibid Arts 44, 47 and 48. 
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leave.42 It is also noteworthy th a-
tions are laid down as a directive principle; as we have seen the equivalent outcome 
has been reached in Ireland, by judicial interpretation of provisions which are not 
explicitly identified as such in the Constitution.43 

The Indian directive principles are given broadly the same legal status as the Irish 
ones, a status which precludes the courts from finding legislation to be invalid by 
reason of any conflict with a directive principle as such.44 Despite this and despite 
the close textual similarities between the two sets of directive principles, in practice, 
the Indian provisions have a completely different role and resonance than the Irish 

ower of Parliament 
to amend the Constitution, the Indian Supreme Court has identified the directive 
principles, as much as the fundamental rights as contributing to that core.45 In addi-
tion, the Supreme Court has been willing to imply into the fundamental rights guar-
anteed by the Constitution rights which correspond with some of the directive princi-
ples.46 It also testifies to the continuing vitality of the Directive Principles of State 
Policy that they have been amended and augmented on several occasions since 
the adoption of the Constitution.47 More than this, however, the Directive Principles 
of State Policy are constantly referred to in political debate, social agitation and 
academic research and at least a basic awareness of what they contain is part of 
the civic knowledge of even moderately educated Indians. They have, in other 

 

I think the most basic answer may lie in the different nature of the two constitutions. 
Bunreacht na hÉireann (and the Constitution of Saorstát Éireann before it) was 
seen as the re-affirmation of a long-suppressed nationality.48 Insofar De Valera en-
visaged any sort of transformation, this involved removing the encrustations of for-
eign rule and restoring to a fully authentic condition what had preceded, and sur-
vived, them. Bunreacht na hÉireann is therefore at heart a fundamentally conserva-
tive, re-affirmative constitution

genuine social harmony through a shared orientation towards the common good. 

                                         
42 ibid Arts 39(d) and 42. 
43 ibid Art 51; Horgan v Ireland (n 24); Dubsky v Ireland (n 24). 
44 Constitution of India, Art 37. 
45 Kesavananda Bharati v State of Kerala & Ors AIR 1973 SC 1461; Minerva Mills v Union of India AIR 1980 
SC 1789. See Krishnaswamy, Sudhir Democracy and Constitutionalism in India: A Study of the Basic Struc-
ture Doctrine (New Delhi: OUP, 2009) 81-86, 154-157. 
46 Unni Krishnan v State of Andhra Pradesh & Ors 1993 (1) SCC 645. 
47 Most recently by the Constitution (Eighty-sixth Amendment) Act, 2002, s. 3 (which will provide, when it 

State shall endeavour to provide early childhood care and education for all chil-
dren until they complete the age of six years  
48 Bill Kissane captures one aspect of The Constitutional Revolution That Never Was: De-
mocratic Radicalism and the Sinn Féin Movement Radical History Review 77, 88. 
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The Constitution of India is something quite different.49 n-
dependence were more aware, I think, of the ambivalent relationship between na-
tionalism and human freedom and flourishing, perhaps because they lived in a more 
diverse and fragmented society. Gandhi and Nehru both had different, but equally 
nuanced, views of what national freedom involved and there was a widespread un-

a-
o be a social one, 

with the Constitution seen as the driver for changes in long-standing social and reli-
gious practices, as well  economic injustices, which Nehru and Dr BR Ambedkar

ation to 
caste, but not only in that area. The divisions and tensions in Indian society were 
addressed by the Constitution on the basis of a constitutionally-mandated program 
of social change which would create a deeper national unity, though without effacing 
all the distinctions. In Ireland, however, De Valera and his contemporaries largely 
assumed that national unity and social progress did not require that sort of distinc-

and 
social development. 

Even though the Indian Constitution was drafted by a political elite (in a constituent 
assembly which was not elected by even adult male suffrage) it makes available a 
language of revolutionary social change for activists and militants to draw upon. 
This is one reason
the Directive Principles of State Policy are much more widely known and referred to 
in public debate than are the Irish Directive Principles of Social Policy, on which 
they were so closely modelled. Most Indians have a shared understanding that the 
Directive Principles make significant statements about fundamentally important mat-
ters to which the Constitution makes (or ought to make) some crucial practical dif-
ference. So much so, that it has been easy on occasion to persuade judges to read 
in the same norms into the fully enforceable parts of the Constitution, dealing with 
fundamental rights. In Ireland, both in 1937 and today, the overwhelming response 
to the Directive Principles was and is that including such provisions in the constitu-
tion makes no useful contribution to the answering the questions which they 

u-
ment and conflict. 

If one thinks about the recent lamentable, shameful failures of the Irish political and 

that it resulted from politicians and administrators not applying the Constitution 
properly and that the solution is to call upon the courts to do so as though the so-

e-
action would be either that there are deep seated problems in Irish society as a 
whole or with the political and bureaucratic class or the parties in power, or a mix-

                                         
49 Sen, Sarbani (2007) The Constitution of India: popular sovereignty and democratic transformations. New 
Delhi:OUP; Jacobsohn, Gary Jeffrey (2003) u-
tional Context. Princeton and Oxford: Princeton UP, 5-8, 22-23, 91-121, 232-236. 
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ture of all three, and that the Constitution has only a marginal role to play in charting 
a way out of the crisis. Of course, as we shall see below, another response to the 
crisis might be to find part of the cause of that crisis in the provisions of the Consti-
tution itself and, as a result, to see an opportunity or even a need for the replace-
ment or renewal of the Constitution. That certainly shows some kind of faith (per-
haps an exaggerated one) in the power of constitutions in general, but not in the 
specific Constitution currently in operation. 

believe that it was meaningful for the Constitution to make promises of a better life 
for the Indian masses and that, if this has not been delivered, it is because the Con-
stitution has not been applied properly, not because the Constitution cannot (and 
could never) play a major role in ameliorating the economic and social conditions of 
life of the mass of the people. That is not due to the constitutional text or the proc-
ess by which it was framed, as much as to the nature of Indian independence and 
nation-building as a process and the role, for example, with Gandhi played in mak-
ing Indian nationalism a genuine mass movement, rather than an affair of political, 

and
instead. 

No doubt Bunreacht na hEireann does still have strong popular legitimacy and 
many people do see it as important aspect of national identity. In that sense, we too 
have a sense of constitutional patriotism (and perhaps increasingly so, as older eth-
nic or religious conceptions lose their hold.) However, Ireland would still be Ireland 
without Bunreacht na hEireann; even if we adopted an entirely new constitution, 
however significant the changes to our legal and political system we would still, I 
think, be basically the same country (just as we were as between 1 July and 2 July 
or 28 and 29 December 1937, when Bunreacht na hEireann was approved and 
came into operation, respectively.) Partly, that is because it is very difficult to see 
that a new constitution would be more than an evolutionary development of the ex-
isting one - most likely, we would still be a unitary state which was a liberal, parlia-
mentary democracy with a set of judicially enforceable fundamental rights broadly 

change of constitution would not, I think, produce the kind of transformation of na-
tional identity that a united Ireland would, for example. By contrast, the Constitution 
of India is much more foundational for the identity of modern India. If one started 

e present 
one would very lik r-

haps, depending on who was writing the new constitution.) The foundational, but at 
the same time transformational nature of the Constitution of India is paralleled, of 
course, by the Constitution of the Republic of South Africa, which has gained much 
the same place in the national imagination as does the Indian one. I think that in Ire-
land we have a different attitude to the Constitution. Some elements of it make an 
important difference to aspects of our national life and the sole right of the people to 
change it at a referendum gives them an important degree of popular control over 
those elements, but I do not think that there is the same attitude of reverence for it 
(or for what it might be) that one often finds in India or South Africa (or in the United 
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States, for that matter.) It is rare enough to find people in Ireland who themselves 
feel personal shame or discomfort because we collectively (as opposed to the gov-
ernment or the courts or some branch of the public service) have not lived up to our 

rights, for example, when people lament the failure to cherish all the children of the 
nation equally, with some sense that blame for this is fairly widespread, even though 
some are very much more to blame that the rest of us. Even there, that is an odd 

which that phrase occurs, rather than the one we actually have. (Though the pro-
posed amendment will bring the constitution into at least rhetorical conformity with 
what most people imagine it already is). 

back from focusing just on what goes on in the courts. There is a power in what 
people imagine their constitution to be and what they imagine themselves as capa-
ble of being through their constitution, as shown in the Indian and South African 
(and US examples.) The reason for that lies in what Indians, South Africans and 
Americans expect their constitution to be: a profound, defining aspect of their na-
tional culture (with different legal and institutional outcomes in each). 

As I have already mentioned, there has recent been a number of calls for a new 
Constitution both as a response to the current economic crisis and, specifically to 
mark the centenary of the Easter Rising. The leader of the Labour Party, for exam-
ple, has proposed a new constitution, to be drafted by an ad hoc constitutional con-
vention on that time scale.50 More specifically connected to the Proclamation has 

u-
tion.51 o-

 

The Proclamation is a simple expression of the country we want, but Bunreacht 
na hÉireann has grown into a monster. It embraces outdated principles and 
fails to underpin a fair and honest Republic. The result is that instead of the 
beautiful dream we have a constitution that handcuffs us. In the seventy-three 
years since Bunreacht na hÉireann was written, it has grown too cumbersome 
to provide a clear blueprint for our priorities. 

 
                                         
50 Eamon Gilmore TD, Speech to the Labour Annual Conference (17 April 2007) 
(http://www.labour.ie/press/listing/12715316113515565.htmlLast accessed 20 May 2010.) For comment on 

The Labour Party's One Ireland  and a Constitutional Convention
April 2010) http://www.humanrights.ie/index.php/2010/04/18/the-labour-partys-one-ireland-and-a-
constitutional-convention/ u-
tional reform a welcome addition to a much-needed political debate  
http://politicalreform.ie/2010/04/18/labour- -proposals-for-constitutional-reform-a-welcome-addition-to-a-
much-needed-political-debate/ (Last accessed 20 May 2010). 
51 Aftershock: Where to Now?  
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o-
gramme that, amongst the handcuffs to be removed are the constitutional right to 
good name and the right to private property. In general, the defects of the existing 

i-

specific criticisms concern of the scandal of impunity for white-collar criminals and 

always been won by the wealthy, the powerful and the well-connected and has al-

proposal as being other than for a significant reduction in the range of human rights 
which the Constitution guarantees, with consequences for all who might rely on 
those. For example, if one wishes to deprive the white collar criminal of the ability to 

behind 
continue to do so. In 
a shorter, simpler constitution, they both appear to endorse including in a new con-
stitution quite detailed provisions on the funding of political parties and the exact 
mechanisms by which the executive is to be accountable to parliament, to judge by 
their complaints concerning the present Constitution. 

My colleague, Dr Fiona De Londras has published an incisive commentary on 
on in blog 

posts.52 As I largely agree with her analysis, I shall not go over the same ground 
s-

sume that a shorter and simpler constitutional text implies a less complicated sys-
tem of constitutional law. As the cases of the United States of America or the Fifth 
French Republic may suggest, there need not be any such correlation. One of the 
advantages of Bunreacht na hÉireann is that it addresses many specific issues 
which other constitutions leave to be decided on the basis of the judicial interpreta-
tion of general formulae. Indeed, by adopting a new Constitution which confines it-
self largely to re- -term 
find a considerable augmentation of judicial power, as the French experience since 
1958 may suggest. That raises the broader question of whether constitutional re-
view is in itself a legitimate practise and whether it ought to be abolished or its ef-
fects tempered in some way by for example reducing the gap between the consti-
tutional text and contemporary social values as part of radical constitutional 

discussed.53 

                                         
52 De Londras, Fiona De Valera's Constitution continues to serve us well Irish Times 12 May 2010 
http://www.irishtimes.com/newspaper/opinion/2010/0512/1224270207673.html (Last accessed 20 May 2010); 
Human Rights in Ireland: Constitutional Renewal  
http://www.humanrights.ie/index.php/2010/05/13/constitutional-renewal/#more-7093 (Last accessed 20 May 
2010). 
53 Getting closer to our constitution
http://universitydiary.wordpress.com/2010/05/13/getting-closer-to-our-constitution/ (Last accessed 20 May 
2010.) 
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There is a certain Jacobin purity about the approach suggested by McCarthy and 
a clearing away of the obstacles which special interests and privileged 

agents of accountability, such as the media. That cast of mind certainly has some-
thing important in common with the outlook of Pearse and the other 1916 leaders 
and of the Sinn Féin leadership in the years which followed. As Kissane reminds us, 
there was a stream of revolutionary constitutionalism in Ireland in the two decades 

, 
, and the failure of classical liberalism and 

historic notions of representation to answer to present social and economic needs. 
In that regard, radical Irish nationalists54 drew on the thinking of radical democrats in 
Great Britain for ideas such as proportional representation, the referendum and ini-
tiative, the abolition of cabinet government and some form of vocational organisa-
tion, particularly through a second chamber of some kind.55 Although many of these 
notions did not long survive in the Irish Free State, many of the specific institutions 
concerned are central to Bunreacht na hÉireann, in a way which testifies to the con-
tinuing influence of that current of thought. The most significant loss was perhaps of 

a-
vour of the catholic-nationalist legitimation of the state, which is now so contested in 
the course of discussions of whether a new Constitution is needed.56 However, as 
Kissane points out, there was also in that stream of Sinn Féin constitutional thought 

f local, self-
organising and co-

57 
58 (meaning, in particular, the Family and the Church) 

to provide natural systems of authority to complement those of the State. This 
a-

bly enhanced, even if this authority is accompanied by enhanced accountability, 
particularly when as De Londras points out it is not at all clear that there has 

Constitution in order to pursue the common good. 

In summary, then, there are important imaginative and intellectual reconnections to 
be made between the Proclamation and the task of constitutional reconstruction, 
                                         
54 
safeguard the role of political parties) runs counter to much of the thinking of radical separatists in and 
around 1916 and that another (that the accountability of the executive to parliament should be enhanced by a 
reform of parliamentary questions) falls far short of what was then the common for the overthrow of cabinet 
government altogether so that at least some ministers should be directly chosen by the Dáil and accountable 

of Irish political life that it would not be desirable or feasible to dispense with to the extent envisaged before 
1922. 
55 Kissane (n 48). 
56 ibid 97. 
57 ibid 85-  
58 ibid 85 quoting de Blacam, Aodh (1921) What Sinn Féin Stands For: The Irish Republican Movement; Its 
History, Aims, and Ideals, Examined as to Their Significance to the World. London: Mellifont Press, 141. 
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whatever form it takes, that is likely to be before us in the next few years. But in 
making that reconnection, it is important to bear in mind the difference of function 
between an inspiring manifesto, proclaimed under the most dramatic of circum-
stances and the language of a constitution which has not only to inspire, but also to 
provide a workable framework for government. We also need to bear in mind the 
distance, historic, cultural and psychological which separates us from the authors of 
the Proclamation and to remember that, taken as a whole, their political ideals may 
have been very different from those which are implicit in a continued commitment to 
being a small member state of the European Union, with an open capitalist econ-
omy heavily affected by globalisation, at the beginning of the twenty-first century. 

to 1922 offered a 
serious critique of existing economic, social and political institutions which was in-
formed by contemporary trends in social and political thought. If what is on offer to-
day is no more than a moralising contrast between the rhetoric of the Proclamation 
or the Democratic Programme and the present-day economic, social and political 
reality, it is not clear that reverting to that rhetoric will be of any real help in tacking 
the crisis. 

Perhaps, from time to time, we could all do with a Montessori lesson in human 
rights, though if we do, we might remember, as Pearse observed, how important the 
personality of the teacher is.59 

                                         
59 Pearse (n 11) 378. 
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Aftershock: Where to Now? (RTÉ, first broadcast 10 May 2010; segment director, 
 

PARTIAL TRANSCRIPT 

The -
defining moment. We need a radical and a courageous solution. When Padraig 

people of Ireland to the ownership of Ireland, and to the unfettered control of 
Irish desti

today, but the ideals that he and his comrades fought for have faded from view. 
As the clock ticks toward the hundredth anniversary of the Easter Rising, the 
words of the Proclamation ring ever more enticingly with their promise of a na-

the Proclamation. 

: Our Constitution should be like an iden
e-

cent, civilised tolerant human being should be capable of being proud of hold-
titu-

prevent justice is this clause in the Constitution guaranteeing you the right to 
your good name. Now, that may sound like a very nice thing, but in effect what 

that this is really carte blanche for people who have a lot of 
money and a lot of power and who can employ a lot of lawyers to continually 
go to the court and to claim that any revelations which are in the public interest 
are against their good name and it 
know, what do we expect of political parties and particularly who is going to 
fund them? So, effectively, the Constitution leaves it as open season for politi-
cal parties to be funded by very wealthy business people. 

J McC: Once Charlie Haughey retired to tend his chrysanthemums in Kinsealy, 

and freedom of information. Ombudsmen, regulators and tribunals proliferated. 
The nod and wink way of doing business in Ireland was over, or so we thought. 
But as soon as money started pouring in the door, ethics flew out the window. 
Freedom of information legislation was pared back. The inadequacy of the 

was shockingly exposed when we be-
r-

ance certificate. 

When the 1916 rebels envisaged the new Ireland, post-occupation, they identi-
fied fairness as its cornerstone, but the boom seemed to change us. The richer 
we became, the less attention we paid to injustice in our society. We accumu-
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ones dying on hospital trollies, denied of [sic] dignity. Throughout it all, the 
voice of our so-called moral guardians was seldom heard. While the institu-
tional church cover-up of child sexual abuse caused painful crises of faith for 
many ordinary Catholics, the Ryan and the Murphy reports showed just how 
deeply embedded the Chu
our lives, our leaders were betraying our trust. 

 

transformative than a phone call to Joe Duffy on Liveline. We feel betrayed by 
our Republic, but maybe we should examine our conscience. Is it we, in fact, 
who have be  

When copies of the Proclamation were selling for record prices in auction 
w we had abandoned the vision of the 

d

emerged from a long history of poverty and subjugation; we ought to be grate-
ful, just as we were told to be. Now, though, we have reached a point where it 

 

[N]ow, more than ever we need the idealism on which this Republic was 
founded. We need to 
guarantees religious and civil liberty, equal rights and equal opportunities to all 

a-
tion is a simple expression of the country we want, but Bunreacht na hÉireann 
has grown into a monster. It embraces outdated principles and fails to underpin 
a fair and honest Republic. The result is that instead of the beautiful dream we 
have a constitution that handcuffs us. In the seventy-three years since Bun-
reacht na hÉireann was written, it has grown too cumbersome to provide a 
clear blueprint for our priorities. And so, we have a democracy with inadequate 
rules for transparency in government. 

: Our Constitution has failed at giving us a society in which the 
State, and particularly the Government, are genuinely accountable to the Peo-
ple. People think that there is a constitutional imperative for the Government to 

the Constitution that says, at a simple level, for example, that Ministers must 
answer questions truthfully in Dáil Éireann. So, it means that a Dáil representa-
tive, who is supposed to be there to get answers on behalf of the people, actu-
ally has no fundamental constitutional right to get those answers. 

JMcC: We have a democracy which widens the gulf between the haves and 
have-nots. 

: The Constitution is often used by people to evade responsibil-
ity. One of the reasons, I think, why we have impunity, for example, for a lot of 
crimes which have had terrible consequences, particularly white-collar crimes, 
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is that people are able to hide behind the Constitution. When you have got a 
very complicated constitution, as we have, one of things you get is that you get 

wealthy and the powerful  the li-
bel laws, the right to private property stops you from controlling the price of 

l-
most always been won by the wealthy, the powerful and the well-connected 
and has almost always been lost by the common good. 

JMcC
be launch-pad for truly momentous reforms. Imagine a justice system moti-
vated by fairness, rather than profit, or a health care system where the differ-

death. Our country needs imagination now as much as it ever did. We need to 
create a Constitution for an ethical and egalitarian Republic, and we need to do 
it together. A collective en
strike for self-

 

have an Ireland that mirrored the priorities and the person-
ality of the nation and that, surely, is something that would make us feel better 
about ourselves and about our country. 
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